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1             UNITED STATES OF AMERICA

2    BEFORE THE NATIONAL LABOR RELATIONS BOARD

3                     REGION 9

4               ~~~~~~~~~~~~~~~~~~~~

5 AIRGAS USA, LLC
              Respondent

6

7             and                    Case 09-CA-189551

8

9 STEVEN WAYNE ROTTINGHOUSE, JR.,

10 AN INDIVIDUAL
              Charging Party

11

12

13

14       The above-entitled matter came on for

15 hearing pursuant to notice, before

16 Administrative Law Judge Melissa M. Olivero, at

17 the National Labor Relations Board, 3003 John

18 Weld Peck Federal Building, 550 Main Street,

19 Cincinnati, Ohio, on Thursday, June 1st, 2017,

20 at 9:00 a.m.                                       

21

22

23

24

25
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1            APPEARANCES:

2

3 On behalf of the Respondent:

4       Airgas Inc., by

5       MICHAEL C. MURPHY, ESQ.

6       259 North Radnor-Chester Road

7       Suite 100

8       Radnor, Pennsylvania  19087

9       (610) 230-3077

10       michael.murphy@airgas.com

11

12 On behalf of the Charging Party:

13       Counsel for the General Counsel, by

14       ERIC A. TAYLOR, ESQ.

15       John Weld Peck Federal Building

16       550 Main Street

17       Suite 3003

18       Cincinnati, Ohio  45202-3271

19       (513) 684-3633

20       etaylor@nlrb.gov

21              ~ ~ ~ ~ ~

22

23

24

25
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1 ALSO PRESENT:

2             STEVEN WAYNE ROTTINGHOUSE, JR.

3             CLYDE A. FROSLEAR

4             DAVID LUEHRMANN

5             BARRY PERKINS

6             TODD ALLENDER

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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10
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13

14

15

16

17
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1                     EXHIBITS

2 EXHIBIT              IDENTIFIED    IN EVIDENCE

3 General Counsel's

4       15                  51            119

5       16                  51            119

6       17                  51             63
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1                   PROCEEDINGS

2                                    (10:39 a.m.)

3             JUDGE OLIVERO:  On the record.  The

4 hearing will be in order.  This is a formal

5 case before the National Labor Relations Board     

6 in Airgas USA LLC and Steven Wayne

7 Rottinghouse, an individual, 09-CA-189551.

8             The Administrative Law Judge

9 presiding is Melissa Olivero.  I'm assigned to

10 the Washington D.C. office of the Division of      

11 Judges.  Any communications should be addressed

12 to the Washington D.C. office.  And any

13 requests for extensions of time should be

14 addressed to the Chief Judge or Deputy Chief

15 Judge in that office.                              

16             Will counsel and other

17 representatives of the parties please state

18 their appearances for the record.  For the

19 General Counsel?

20             MR. TAYLOR:  For General Counsel,      

21 Eric A. Taylor.  My address is 550 Main Street,

22 Suite 3003, John Weld Peck Building Federal

23 Building, Cincinnati, Ohio 45202.

24             JUDGE OLIVERO:  For Respondent?

25             MR. MURPHY:  Michael C. Murphy.        
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1 Counsel for Airgas USA LLC.  Address 259 North

2 Radnor-Chester Road, Suite 100, Radnor, PA

3 19087.

4             JUDGE OLIVERO:  Thank you.  Mr.

5 Taylor, will you please introduce the pleadings    

6 and other formal papers?  And we'll dispose of

7 any preliminary matters after those are in

8 evidence.

9             MR. TAYLOR:  Yes, your Honor.  At

10 this time, I would like to offer General           

11 Counsel's Exhibits 1(a) through 1(j).  1(j)

12 being an index and description of the formal

13 documents.  They have been shown to counsel.

14                  -  -  -  -  -

15             (Thereupon, General Counsel's

16             Exhibit 1(a) through 1(j), Formal

17             Papers, were marked for purposes of

18             identification.)

19                  -  -  -  -  -

20             JUDGE OLIVERO:  Any objection?         

21             MR. MURPHY:  No.

22             JUDGE OLIVERO:  General Counsel's

23 Exhibits 1(a) through (j) are admitted.

24             We did have some conversations off

25 the record before the hearing began.  And I        

      Case: 18-1685     Document: 9-1     Filed: 07/24/2018     Page: 139      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 14



1250 EYE STREET -  SUITE 350 - WASHINGTON DC 20005 -- 888-777-6690
VERITEXT NATIONAL COURT REPORTING COMPANY

Page 9

1 would like to state on the record that I have

2 advised the parties that pursuant to the

3 Board's rules and regulations Section 102.35,

4 that I'm considering issuing that bench

5 decision in this matter.  Are there any other      

6 preliminary matters at this point, Mr. Taylor?

7             MR. TAYLOR:  Yes, your Honor.  I

8 would like to get a clarification on

9 Respondent's answer to the complaint, as we

10 discussed off the record.                          

11             One of the issues that I raised is

12 Paragraph 3 wasn't entirely clear to me that

13 Respondent was admitting supervisory and agency

14 status with respect to Clyde Froslear and Dave

15 Luehrmann at all material times.  So I have        

16 Respondent's answer off the record.  But I

17 don't want to speak for him.  So that was one

18 issue I wanted raise.

19             And also I wanted to make certain

20 that there was no question regarding               

21 Respondent's status as being in commerce.

22             JUDGE OLIVERO:  Okay.  Mr. Murphy?

23             MR. MURPHY:  Yes.  We consent to

24 Board jurisdiction.  And as for the supervisory

25 issue, we believe that Dave Luehrmann and Todd     
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1 Allender are supervisors under the Act.

2             JUDGE OLIVERO:  Just for

3 clarification then, you're admitting

4 supervisory status and jurisdiction; is that

5 correct?                                           

6             MR. MURPHY:  Yes.

7             JUDGE OLIVERO:  Thank you, Mr.

8 Murphy.  Any other preliminary matters?

9             MR. TAYLOR:  Well, actually just a

10 clarification on that.  I was going to ask Mr.     

11 Murphy about Todd Allender's status.  I don't

12 have him specifically alleged as a supervisor.

13 But I understand that he is a custodian of

14 records of some of the documents.  So I was

15 going to ask whether or not he would stipulate     

16 to his supervisory status, as well.

17             MR. MURPHY:  Yep.

18             MR. TAYLOR:  I think he just did

19 indirectly.

20             MR. MURPHY:  Oh, yeah.                 

21             MR. TAYLOR:  But he's not alleged

22 in the complaint at this point?

23             MR. MURPHY:  Yeah.  But if you want

24 to stipulate to it now, let's do it.

25             MR. TAYLOR:  So we'll stipulate to     
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1 his supervisory status.  And then Clyde

2 Froslear you left out by accident.  You said

3 Luehrmann and Allender.

4             MR. MURPHY:  I think I said

5 Froslear too.  But I'll stipulate to that.         

6             MR. TAYLOR:  I didn't think it was

7 an issue.

8             JUDGE OLIVERO:  So you're admitting

9 all three are supervisors under the Act?

10             MR. MURPHY:  I am.                     

11             JUDGE OLIVERO:  Thank you, Mr.

12 Murphy.  Mr. Taylor, anything else?

13             MR. TAYLOR:  Could I have

14 Mr. Allender's title for the --

15             MR. MURPHY:  He's a plant manager.     

16             JUDGE OLIVERO:  Anything else Mr.

17 Taylor, at this time?

18             MR. TAYLOR:  No.  No, your Honor.

19 Those are the only preliminary issues I had.

20             JUDGE OLIVERO:  Any preliminary        

21 issues from Respondent, Mr. Murphy?

22             MR. MURPHY:  No.

23             MR. TAYLOR:  Actually, I should

24 say, I'm sorry, I would like to make a motion

25 to sequester witnesses?                            
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1             JUDGE OLIVERO:  And your opinion on

2 the motion?

3             MR. MURPHY:  I don't have a strong

4 opposition.

5             JUDGE OLIVERO:  I'll grant the         

6 General Counsel's motion.  And I'll read the

7 admonition I currently, usually do.

8             Counsel has invoked a rule

9 requiring that the witnesses be separated or

10 sequestered.  This means that all persons who      

11 are going to testify in this proceeding, with

12 specific exceptions that I will tell you about,

13 may be present in the courtroom only when they

14 are giving testimony.

15             The exceptions are alleged             

16 discriminatees, natural persons who are parties

17 and a person who was shown by a party to be

18 essential to the presentation of that party's

19 cause.  They may remain in the courtroom even

20 if they are going to testify or have testified.    

21             Alleged discriminatees, including

22 charging parties, however, may not remain in

23 the courtroom when other witnesses on behalf of

24 the General Counsel or Charging Party are

25 giving testimony regarding events about which      
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1 the alleged discriminatees will be expected to

2 testify.

3             This rule also means that from this

4 point on until the trial is finally closed, no

5 witness may discuss with other potential           

6 witnesses either the testimony that they have

7 given or that they intend to give.  The best

8 way to avoid any problems is simply not to

9 discuss the case with any other potential

10 witnesses until after the trial is completed.      

11             Under the rule as applied by the

12 Board, with one exception, counsel for a party

13 may not in any manner, including the showing of

14 transcripts, inform a witness about the content

15 of the testimony given by a preceding witness      

16 without express permission of the judge.

17             The exception is that counsel for a

18 party may inform a counsel's own witness of the

19 content of testimony, including by the showing

20 of transcripts given by a witness for the          

21 opposing side to prepare for rebuttal of that

22 testimony.

23             I expect counsel to police the rule

24 and bring any violation of it to my attention

25 immediately.  It is the obligation of counsel      
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1 to inform potential witnesses who are not now

2 present of their obligations under this rule.

3             So do you have someone, Mr. Taylor,

4 who is going to be essential to the

5 presentation of your case.                         

6             MR. TAYLOR:  Mr. Rottinghouse, as

7 the Charging Party.

8             JUDGE OLIVERO:  The Charging Party.

9 Okay.  And Mr. Murphy do you have someone who

10 is going to remain with you?                       

11             MR. MURPHY:  Yes.  I'd like to keep

12 Clyde Froslear.

13             JUDGE OLIVERO:  And Mr. Froslear's

14 position is?

15             MR. FROSLEAR:  Operations manager.     

16             JUDGE OLIVERO:  Okay.  So those are

17 the two witnesses that can remain in the

18 courtroom during the entire hearing.  As far as

19 any other witnesses who are in the room at this

20 time, do we have a room where they can wait?       

21             MR. TAYLOR:  Well, that's a little

22 problematic.  They would have to go downstairs

23 to the third floor.  But they could wait

24 downstairs in the regional office.

25             JUDGE OLIVERO:  At the Board's         
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1 office.  Is there anyone in the room who would

2 need to leave for your side, Mr. Murphy?

3             MR. MURPHY:  Yes.  I have two

4 witnesses that would need to -- could they -- I

5 mean, is it just as well if they go down to the    

6 first floor lounge?

7             JUDGE OLIVERO:  That's fine.  As

8 long as we can get them back when we need them.

9             MR. TAYLOR:  Your Honor, I'm only

10 planning on calling two friendly witnesses, in     

11 any event.  And the other one worked all night.

12 So he's downstairs taking a nap.  I'm

13 anticipating that we may be at a lunch break

14 before I need him anyway.  I can reach him

15 pretty quickly.  But I didn't want him to have     

16 to sit here when he hasn't slept.

17             JUDGE OLIVERO:  That's fine.  You

18 can call him when you need him.  And if any of

19 your witnesses wanted to go downstairs -- thank

20 you.  Any other preliminary matters then?          

21             MR. TAYLOR:  I don't believe so.

22             JUDGE OLIVERO:  Would you like to

23 make an opening statement?

24             MR. TAYLOR:  I'll make a brief

25 opening statement, your Honor.                     
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1             JUDGE OLIVERO:  Okay.  Go ahead.

2             MR. TAYLOR:  Your Honor, this is a

3 straightforward case.  It is a case in which we

4 allege that Respondent has discriminated

5 against Steve Rottinghouse Jr. because of his      

6 prior Board activity, which included multiple

7 charge filings, multiple affidavits, his

8 testimony in a prior case.

9             And that as a result of that prior

10 Board activity, Respondent harbored animosity      

11 against him.  And treated him in a manner that

12 it would not have treated other employees.  And

13 denied him a vacation pay for -- excuse me, a

14 holiday pay for Thanksgiving holiday in 2016.

15 It's a two-day, two days are involved with the     

16 holiday.

17             Again, it's our position that

18 Respondent would not have done that, would not

19 have denied him that pay but for his prior

20 Board activity.                                    

21             JUDGE OLIVERO:  Thank you, Mr.

22 Taylor.  Mr. Murphy, would you like to make a

23 statement at this time or would you like to

24 wait until the beginning of your case?

25             MR. MURPHY:  Yes, Judge.  I'll make    
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1 it now.  So we also think this is a

2 straightforward case.  This case involves an

3 existing holiday pay procedure that's governed

4 by the collective bargaining agreement.  And

5 it's a longstanding procedure.  It's been          

6 administered in a consistent manner over a

7 lengthy period of time.

8             The evidence will show,

9 furthermore, that whether a particular callout

10 day is considered excused or unexcused is          

11 irrelevant to the administration of holiday pay

12 under this contract.

13             The excused versus unexcused

14 terminology is applicable only to the newly

15 negotiated attendance policy.  In contrast, the    

16 longstanding holiday pay procedure turns on

17 whether certain scheduled work days are

18 actually worked.  Subject to one exception,

19 which is for valid medical excuses.

20             The evidence will show that, with a    

21 single exception, the employer is painstaking

22 in ensuring that this policy is consistently

23 administered.

24             The evidence will demonstrate that

25 Mr. Todd Allender and Mr. Dave Luehrmann are       
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1 objective in their administration of this

2 policy.  And at no point did Mr. Steve

3 Rottinghouse's alleged prior NLRB related

4 activities influence how they administer

5 holiday pay.                                       

6             The evidence will further

7 demonstrate that there are no prior allegations

8 against either Mr. Allender or Mr. Luehrmann

9 for interfering with Mr. Rottinghouse's Section

10 7 rights.                                          

11             Finally, the evidence will

12 demonstrate that upon becoming involved in this

13 matter through the negotiated grievance

14 procedure, Mr. Froslear denied the grievance

15 consistent with the past and present               

16 administration of this policy.  And did so

17 without regard for Mr. Rottinghouse's alleged

18 NLRB related activities.

19             JUDGE OLIVERO:  Thank you, Mr.

20 Murphy.  Mr. Taylor are you prepared to call       

21 your first witness?

22             MR. TAYLOR:  I am, your Honor.  I

23 call Steve Rottinghouse.

24             JUDGE OLIVERO:  Sir, step up to the

25 table.                                             
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1 (Whereupon,

2         STEVEN WAYNE ROTTINGHOUSE, JR.

3 Was called as a witness by and on behalf of the

4 The Charging Party and, after having been duly

5 sworn, was examined and testified as follows:)     

6             JUDGE OLIVERO:  Please have a seat,

7 sir.  State your full and name and spell your

8 first and last name for the benefit of the

9 record.

10             THE WITNESS:  Steven Wayne             

11 Rottinghouse Jr.  S-T-E-V-E-N,

12 R-O-T-T-I-N-G-H-O-U-S-E.

13             JUDGE OLIVERO:  Thank you, sir.

14 Mr. Taylor, you may inquire.

15             MR. TAYLOR:  Thank you, Judge.         

16       Q.    Mr. Rottinghouse, have you ever

17 been employed by Airgas USA LLC?

18       A.    Yes.

19       Q.    And I understand Airgas USA LLC is

20 -- that's not the name of the company any          

21 longer?

22       A.    No.

23       Q.    What is the current name of the

24 company, do you know?

25       A.    Airgas USA LLC, an Air Liquide         
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1 Company.

2       Q.    Is that a french company, if you

3 know?

4       A.    Yes.

5       Q.    And during what period of time were    

6 you employed by Airgas?

7       A.    September of 2010 until February of

8 2017.

9       Q.    And how did your employment with

10 Airgas come to an end?                             

11       A.    I quit.

12       Q.    What position were you employed in

13 at Airgas?

14       A.    A driver.

15       Q.    And who was your immediate             

16 supervisor there at the time that you quit your

17 employment?

18       A.    Todd Allender.

19       Q.    And how long was Mr. Allender your

20 immediate supervisor?                              

21       A.    From 2010 until '17.

22       Q.    During your entire employment?

23       A.    Correct.

24       Q.    And who did Mr. Allender report to,

25 if you know?                                       
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1       A.    Dave Luehrmann.

2       Q.    And Mr. Luehrmann, who did he

3 report to?

4       A.    Clyde Froslear.

5       Q.    Okay.  Now, is Mr. Allender at the     

6 facility on a daily basis?

7       A.    Yes.

8       Q.    And what about Mr. Luehrmann, is he

9 at the facility on a daily basis?

10       A.    Yes.                                   

11       Q.    Is he the highest ranking

12 managerial person at the facility on a daily

13 basis?

14       A.    I would say yes.

15       Q.    And Mr. Froslear, is he at the         

16 facility on a daily basis?

17       A.    No.

18       Q.    Does he have other facilities that

19 he's responsible for?

20       A.    Yes.                                   

21       Q.    Were you a member of any labor

22 organization during your employment at Airgas?

23 A union?

24       A.    Okay.  Yes.  Teamsters 100.

25       Q.    And how long have you been a member    
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1 of Teamsters Local 100?

2       A.    The length of time I've been there,

3 from 2010 until '17.

4       Q.    Did you hold any positions in the

5 union?                                             

6       A.    No.  Just a member.

7             MR. TAYLOR:  Could I have just a

8 moment, your Honor?

9             JUDGE OLIVERO:  Sure.  Go ahead.

10             (Off the record.)                      

11             JUDGE OLIVERO:  Okay.  Go ahead.

12             MR. TAYLOR:  Your Honor, maybe this

13 is another preliminary matter.  Did we handle

14 the joint exhibits on the record or off the

15 record?                                            

16             MR. MURPHY:  Off the record.

17             JUDGE OLIVERO:  No, we did it off

18 the record.

19             MR. TAYLOR:  Okay.  So if I could,

20 your Honor, I do have, I did mark the contract     

21 as Joint 1.

22             MR. MURPHY:  Oh, you had me mark

23 the bereavement policy as Joint 1.  I can

24 change it, though.

25             MR. TAYLOR:  Can we make the           
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1 bereavement policy Joint 3?

2             MR. MURPHY:  Sure.

3             MR. TAYLOR:  Thank you.  So I'd

4 like to go ahead at this time and offer the

5 three joint exhibits that we have, your Honor,     

6 before I proceed with the witness?

7                  -  -  -  -  -

8             (Thereupon, Joint Exhibit 1, was

9             marked for purposes of

10             identification.)

11                  -  -  -  -  -

12                  -  -  -  -  -

13             (Thereupon, Joint Exhibit 2, was

14             marked for purposes of

15             identification.)

16                  -  -  -  -  -

17                  -  -  -  -  -

18             (Thereupon, Joint Exhibit 2(a), was

19             marked for purposes of

20             identification.)

21                  -  -  -  -  -

22                  -  -  -  -  -

23             (Thereupon, Joint Exhibit 2(b), was

24             marked for purposes of

25             identification.)

      Case: 18-1685     Document: 9-1     Filed: 07/24/2018     Page: 2824      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 29



1250 EYE STREET -  SUITE 350 - WASHINGTON DC 20005 -- 888-777-6690
VERITEXT NATIONAL COURT REPORTING COMPANY

Page 24

1                  -  -  -  -  -

2                  -  -  -  -  -

3             (Thereupon, Joint Exhibit 3, was

4             marked for purposes of

5             identification.)

6                  -  -  -  -  -

7             JUDGE OLIVERO:  Okay.  Can you

8 explain what each one is, please.

9             MR. TAYLOR:  Yes.  Joint Exhibit 1

10 is the current collective bargaining agreement.    

11 It is dated -- the effective dates for the

12 contract are 12/1/15 through 11/30/18.  It's an

13 agreement between Teamsters Local 100, I'm

14 abbreviating, and Airgas USA LLC.

15             MR. MURPHY:  Is that the one I         

16 emailed you yesterday?

17             MR. TAYLOR:  Actually, I don't

18 think so.

19             MR. MURPHY:  It's the right one.

20             MR. TAYLOR:  And then Joint Exhibit    

21 2 is -- actually will be Joint Exhibit 2 is the

22 transcript of the proceeding in case

23 9-CA-158662.  Joint Exhibit 2(a) is the joint

24 exhibits that go with that transcript in case

25 9-CA-158662.  And Joint Exhibit 2(b) are the       
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1 General Counsel exhibits that go with the

2 transcript in case 9-CA-158662.

3             Joint Exhibit 3 is a copy the

4 company's bereavement leave policy.  It's

5 undated.  But it is my understanding, and Mr.      

6 Murphy has represented it is the bereavement

7 leave that would have been in effect during all

8 material times of this proceeding.  Is that

9 accurate?

10             MR. MURPHY:  Yes.  It is still         

11 active.

12             JUDGE OLIVERO:  Are you offering

13 those into evidence then?

14             MR. TAYLOR:  I am offering all

15 three.                                             

16             JUDGE OLIVERO:  Any objection, Mr.

17 Murphy?

18             MR. MURPHY:  No objection.

19             JUDGE OLIVERO:  Okay.  Then at this

20 point Joint Exhibit 1, Joint Exhibit 2, Joint      

21 Exhibit 2(a), Joint Exhibit 2(b) and Joint

22 Exhibit 3, are admitted.

23             MR. TAYLOR:  Thank you, your Honor.

24       Q.    Mr. Rottinghouse, I've placed in

25 front of you Joint Exhibit 1.  Can you take a      
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1 look at it, please?  Are you familiar with that

2 document, sir?

3       A.    Yes, sir.

4       Q.    Have you seen it before?

5       A.    Yes, sir.                              

6       Q.    And I know we've identified it.

7 But what is it, for the record?

8       A.    The current contract.

9       Q.    Okay.  I want to direct your

10 attention to Article 3, Section 3 of that          

11 contract.  It is on page 5.  Are you familiar

12 with that?

13       A.    Yes, sir.

14       Q.    That section dealing with -- I'm

15 not going to read what it is because it speaks     

16 for itself.  It deals, essentially, with

17 holidays recognized under the agreement.  Okay.

18 And then turning back to Section 6 on the next

19 page on page 6.  Do you see that, dealing with

20 personal days?                                     

21       A.    Yes.

22       Q.    Are you familiar with that part of

23 the contract, as well?

24       A.    Yes.

25       Q.    Now, have you ever filed a             
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1 grievance involving this article and these

2 sections of the contract?

3       A.    Yes.

4             MR. TAYLOR:  Your Honor, I'm

5 showing the witness General Counsel's 8 for        

6 identification purposes.

7                  -  -  -  -  -

8             (Thereupon, General Counsel's

9             Exhibit 8, was marked for purposes

10             of identification.)                    

11                  -  -  -  -  -

12       Q.    Once I give you the document you

13 can go ahead and take a look at it.  Are you

14 familiar with that document, sir?

15       A.    Yes.                                   

16       Q.    What is that?

17       A.    It's the grievance I filed

18 pertaining to not being paid for the two

19 holidays, for Thanksgiving and the day after

20 Thanksgiving.                                      

21       Q.    Now, do you know what the status of

22 that document is, what that grievance is

23 currently?

24       A.    As far as -- it's still open.

25       Q.    Why did you file that particular       
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1 grievance?

2       A.    Because I was not originally paid

3 for Thanksgiving, day after Thanksgiving and a

4 funeral day.

5       Q.    Okay.  But this one I put in front     

6 of you doesn't deal with the bereavement leave

7 issue, right?

8       A.    Correct.  Just Thanksgiving and the

9 day after.

10       Q.    All right.  When did you learn you     

11 weren't going to be paid for the Thanksgiving

12 day holiday?

13       A.    It was around December 5th or 6th.

14       Q.    And how did you learn that you

15 weren't going to be paid for that holiday?         

16       A.    Us employees have access to the

17 computer system for clocking in and out and how

18 you schedule vacation.  And inside there is

19 where you can see that the Thanksgiving day and

20 day after Thanksgiving that was originally in      

21 there has been taken back out.

22       Q.    For you specifically?

23       A.    For me specifically, yes.

24       Q.    All right.  So what did you do

25 after you saw that it was reflected that you       
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1 weren't going to be paid for that holiday?

2       A.    After I found out from the computer

3 system, I approached Clyde Froslear in the

4 hallway to ask him why I wasn't paid.

5       Q.    Okay.  And what was the                

6 conversation that took place between you and

7 Mr. Froslear at that time?

8       A.    I asked Mr. Froslear did he know

9 why I was not paid for the Thanksgiving and day

10 after Thanksgiving, for the holiday.  And he       

11 very vaguely, kind of like he didn't know what

12 was going on, said you didn't work the day

13 before, or something like that.  Insinuating

14 that that's why I wasn't paid.

15       Q.    You didn't work the day before the     

16 holiday?

17       A.    Correct.

18       Q.    And where did that conversation

19 with Mr. Froslear take place?

20       A.    In the hallway, I think, kind of       

21 the general office area.

22       Q.    Was anyone else present during that

23 conversation?

24       A.    I think there was office ladies

25 that were present.  But weren't involved in the    
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1 conversation.

2       Q.    All right.  And to your knowledge,

3 then, was anyone else within earshot of your

4 conversation?

5       A.    No.                                    

6       Q.    No, you don't know or no one else

7 was in earshot?  I'm just not understanding

8 your answer.

9       A.    No.  I don't know if anybody heard

10 the conversation.                                  

11       Q.    Okay.  After you had that

12 conversation with Mr. Froslear, what did you do

13 next?

14       A.    After that conversation, I went to

15 Dave Leurmann's office to ask him why I wasn't     

16 paid for the funeral day.

17       Q.    Okay.  And who else was present

18 besides you and Mr. Luehrmann?

19       A.    Nobody.

20       Q.    And what was that conversation         

21 between and you Mr. Luehrmann?

22       A.    I asked him why I was not paid for

23 the funeral day, Monday.  And he proceeded to

24 tell me that there was no such thing as a step

25 uncle.                                             
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1       Q.    Okay.  When he told you that, what

2 did you do?

3       A.    I told him he was not my step

4 uncle.  He's my uncle.  And that was more or

5 less the end of the conversation.  I walked        

6 out.

7       Q.    So you have General Counsel's 8 in

8 front of you still?

9       A.    Yes, sir.

10       Q.    And I believe it's got a date on it    

11 of December 7th.  Is that the date that you

12 filed the grievance?

13       A.    Correct.

14       Q.    Did you file any other grievances

15 at that time?                                      

16       A.    Yes.

17       Q.    And what other grievances did you

18 file?

19       A.    I filed a grievance for not being

20 paid for the funeral day, Monday.                  

21       Q.    Do you recall whether you filed any

22 other grievances on that date?

23       A.    Yes.

24       Q.    And what were those grievances

25 filed over?  Do you recall?                        
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1       A.    No.  I do not recall.

2       Q.    I'm going to show the witness

3 what's marked as General Counsel's 9 for

4 identification purposes.

5                  -  -  -  -  -                     

6             (Thereupon, General Counsel's

7             Exhibit 9, was marked for purposes

8             of identification.)

9                  -  -  -  -  -

10       Q.    All right.  Showing the witness        

11 General Counsel's 9, for identification

12 purposes.  Do you recognize that grievance?

13       A.    Yes.

14       Q.    What is that?

15       A.    The grievance I filed for not being    

16 paid for the funeral day for an uncle.

17       Q.    Okay.  Showing the witness General

18 Counsel 7 and 8 -- I'm sorry, General Counsel's

19 7 and 10.

20                  -  -  -  -  -

21             (Thereupon, General Counsel's

22             Exhibit 7, was marked for purposes

23             of identification.)

24                  -  -  -  -  -

25                  -  -  -  -  -
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1             (Thereupon, General Counsel's

2             Exhibit 10, was marked for purposes

3             of identification.)

4                  -  -  -  -  -

5       Q.    Mr. Rottinghouse, I have placed in     

6 front of you General Counsel's 7 and 10 for

7 identification purposes.  I want you to direct

8 your attention to General Counsel 7 first.

9 Take a look at that.  Have you seen that

10 before?                                            

11       A.    Yes, sir.

12       Q.    All right.  What is that, sir?

13       A.    This is a grievance I filed for --

14 on 12/2.  I was forced to take a second

15 overtime run.  And per recent practice, in a       

16 letter that was posted on the board, if I took

17 a late run then the next junior person was

18 supposed to take the next one.

19       Q.    All right.  So that's a grievance

20 that you filed.  And it's dated December 7th,      

21 2016?

22       A.    Correct.

23       Q.    And so I had asked you a few

24 moments ago about other grievances that you

25 filed on December 7th.  And you didn't recall      
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1 specifically which ones those were.  Is that

2 one of the grievances that you filed?

3       A.    Yes, sir.

4       Q.    I'm directing your attention to

5 General Counsel's 10 now.  Do you recognize        

6 this document?

7       A.    Yes, sir.

8       Q.    And what is this?

9       A.    I filed a grievance on 12/6.  Bids

10 were posted.  And I was not given the 6 a.m.       

11 bid that I signed up for.

12       Q.    And so this is also dated December

13 7th of 2016.  Do you know, did you file the

14 grievance on that date?

15       A.    Yes, sir.                              

16       Q.    And is this another of the

17 grievances that you filed on that date, that

18 you did not recall a few moments ago?

19       A.    Yes, sir.

20       Q.    Okay.                                  

21             MR. TAYLOR:  I would like to offer

22 General Counsel's 7, 8, 9, and 10.

23             JUDGE OLIVERO:  Any objection, Mr.

24 Murphy?

25             MR. MURPHY:  No.  No objection.        
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1             JUDGE OLIVERO:  General Counsel's

2 7, 8, 9 and 10 are admitted.

3             MR. TAYLOR:  Thank you.

4       Q.    Directing your attention -- I'm

5 going to leave those in front of you because I     

6 have some questions about them.  With regard to

7 the bereavement grievance which is General

8 Counsel's 9, do you have that one in front of

9 you?

10       A.    Yes, sir.                              

11       Q.    Do you recall on what basis Airgas

12 had denied -- let me back up.  That grievance

13 had to do with a funeral day that you took on

14 November 28th?

15       A.    Yes.                                   

16       Q.    And do you recall on what basis the

17 employer denied you funeral leave on that

18 particular day?

19       A.    They denied my funeral leave

20 stating that there was no such thing as a step     

21 uncle.

22       Q.    Okay.  Now, that was the first

23 Monday after the Thanksgiving holiday?

24             MR. MURPHY:  Objection, leading.  I

25 mean, a lot of these are leading.                  
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1             MR. TAYLOR:  I'm trying to

2 summarize.  I can be a lot --

3             MR. MURPHY:  I know.  And I'm

4 trying not to object.

5             JUDGE OLIVERO:  I'll overrule to       

6 the extent it's getting into background

7 information.  However, I would admonish both

8 parties that testimony adduced pursuant to

9 leading questions can be afforded less weight

10 than testimony given in regard to open             

11 questions.  So keep that in mind while you're

12 proceeding.

13             MR. TAYLOR:  Thank you, your Honor.

14       Q.    Turning your attention to the

15 General Counsel's 9, again.  And the issue of      

16 the funeral leave or bereavement leave -- let

17 me start this way.  On November 28th, which is

18 a Monday, do you recall whether you took

19 bereavement leave that day, whether you asked

20 for bereavement leave?                             

21       A.    Yes, I did.

22       Q.    And for what purpose did you

23 request bereavement leave?

24       A.    I requested bereavement because my

25 uncle had passed away earlier that week.  On       
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1 Tuesday before Thanksgiving.

2       Q.    Okay.  And that's Tuesday before

3 Thanksgiving, November 22nd?

4       A.    That's correct.

5       Q.    And do you recall approximately        

6 when you requested bereavement leave?

7       A.    It was the Saturday or Sunday

8 before the 28th, when I found out when the

9 service was going to be.

10       Q.    Okay.  And so that was my next         

11 question.  When did you learn that the funeral

12 service was going to be held?

13       A.    I found out late Saturday.

14       Q.    All right.  Late Saturday?

15       A.    Which would have been the 26th.        

16       Q.    Okay.  November 26th?

17       A.    Correct.

18       Q.    All right.  Okay.  And who did you

19 make that request of?

20       A.    Todd Allender.                         

21       Q.    How did you make the request to Mr.

22 Allender?

23       A.    Phone call.  Left a voice message

24 on a voicemail.

25       Q.    Is that how you -- is there a          
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1 typical method that you communicate with Mr.

2 Allender if you have to request leave or an

3 absence or something of that nature?

4       A.    Yes.  If something's come up and

5 you take a personal day, you call him, as long     

6 as it's an hour before your shift.  And

7 generally he doesn't answer.  And you leave a

8 voicemail.

9       Q.    All right.  But in this case, you

10 weren't requesting a personal day.  You were       

11 requesting bereavement?

12       A.    Bereavement, yeah.

13       Q.    Okay.  What happened to the

14 bereavement leave grievance?  What's the status

15 of that?                                           

16       A.    It was settled.

17       Q.    Okay.  And when was that grievance

18 settled?

19       A.    At the meeting on 12/9, we made an

20 argument.  And they agreed to pay me for my        

21 uncle's grieving.

22       Q.    So on December 9 you -- I'm just

23 summarizing here.  You met and you resolved

24 this particular grievance?

25       A.    Yes.                                   
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1       Q.    So let's talk about the December

2 9th meeting.  Who was present for that meeting?

3       A.    Myself, Barry Perkins, Clyde

4 Froslear, Dave Luehrmann and Jeff Mericoni.

5       Q.    All right.  So we've heard of all      

6 those people before.  I think everybody's been

7 identified for the record with exception of

8 Jeff Mericoni.  Who is Jeff Mericoni?

9       A.    I think he is the vice president of

10 our area.                                          

11             JUDGE OLIVERO:  I have a question.

12 Who is Barry Perkins?

13             THE WITNESS:  He is our union

14 steward.

15       Q.    So what was the purpose of the         

16 meeting?

17       A.    The purpose of the meeting was to

18 hear the grievances that I had filed from

19 December 7th.

20       Q.    The four grievances that General       

21 Counsel 7 through 10?

22       A.    Yes.

23       Q.    And where was that meeting held?

24       A.    In Clyde's office.

25       Q.    I want to talk about the               
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1 Thanksgiving holiday pay grievance first, okay?

2 So what was discussed about the Thanksgiving

3 holiday pay issue during that meeting on

4 December 9th?

5       A.    I was told that I wasn't being paid    

6 for the holidays because I didn't work the day

7 before the holiday.  And they mentioned about

8 that there's wording in the contract that

9 needed to be clarified.

10       Q.    Okay.  So first thing I wanted you     

11 to do is tell me who is talking to you and

12 making those statements?

13       A.    Clyde Froslear.

14       Q.    So try to give me who it is you're

15 actually having the conversation with instead      

16 of a generalized statement, okay?  That's not a

17 question.  Okay.  So what else did Mr. Froslear

18 say about that issue during the meeting?

19       A.    When he said that there was, when

20 Clyde Froslear said that there was stuff in the    

21 contract that needed to be clarified, my

22 response was that it had to be clarified at my

23 expense.  And his response was, well, we're not

24 going to pay you and then take it back away

25 from you.                                          

      Case: 18-1685     Document: 9-1     Filed: 07/24/2018     Page: 4541      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 46



1250 EYE STREET -  SUITE 350 - WASHINGTON DC 20005 -- 888-777-6690
VERITEXT NATIONAL COURT REPORTING COMPANY

Page 41

1       Q.    And what did you say to him after

2 he said that?

3       A.    It shouldn't have to be clarified

4 at my expense.  It should have been something

5 that was clarified in contract negotiations.       

6       Q.    Was there anything said about the

7 use of personal days in that conversation?

8       A.    No.

9       Q.    Did you have any discussion with

10 them about the past practice of how that was       

11 handled?

12       A.    The main part of the conversation

13 was saying that I didn't work the day before,

14 which was a personal day.  And my argument --

15 so retracting back what I said before, and the     

16 answer was no -- well, the answer is yes.  It

17 was about personal days.  And my argument was

18 past practice that people were paid for using a

19 personal day before a holiday.

20       Q.    And did Mr. Froslear or anyone have    

21 any response to that?

22       A.    Their response was that --

23       Q.    Again, who is speaking?

24       A.    Mr. Froslear's response -- and Dave

25 Luehrmann and Jeff Mericoni were sitting off to    
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1 the side.  I was sitting in front of the desk

2 with Barry Perkins.

3       Q.    Mr. Froslear's desk?

4       A.    Correct.  And their response was

5 that this was in the old contract.  And now we     

6 have a new contract.  And it's in a different

7 area.  And they kept going back to that it

8 needs to be clarified.

9       Q.    All right.  Now, again, you keep

10 saying "they"?                                     

11       A.    The company's stance, Clyde

12 Froslear.

13       Q.    Who was speaking at the time?

14       A.    Clyde.

15       Q.    All right.  I want to ask you about    

16 the funeral pay issue.  What was discussed

17 regarding the funeral pay issue on December

18 9th?

19       A.    Myself and Barry Perkins made the

20 argument that there was no such thing as a step    

21 uncle.  An uncle is by marriage or blood.  And

22 we argued it back and forth for a few minutes.

23 And then during a recess, we took a break.

24 Walked out into the hallway, myself and

25 Perkins.  And then we were called back into        
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1 Clyde Froslear's office.  And the agreement was

2 that you made a good argument, and that we're

3 going to pay you for the bereavement day.

4       Q.    Okay.  I want to back up to

5 something you just testified to.  You said you     

6 argued back and forth about this issue for a

7 few moments.  What I want to know is what

8 specifically you discussed about the issue when

9 you were arguing back and forth?

10       A.    It was that from the beginning I       

11 referenced him as my uncle.  I never said to

12 nobody that he was a step uncle.  And it was

13 the argument back and forth that it's not in

14 the contract that a step uncle is a

15 bereavement, which is part of the Airgas           

16 bereavement policy.  And it just says uncle.

17 So our argument was that he was my uncle.  And

18 I was due pay for that day.

19       Q.    Do you have any knowledge as to how

20 the employers treated our employees who had        

21 taken off for uncles who had passed away?

22       A.    Yes.  There was a previous incident

23 that year with employee John Jeffries and Rick

24 Miller, who are related by marriage.  John

25 Jeffries is married to Rick Miller's sister.       
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1 And Rick Miller had an uncle that had passed

2 away.  And they granted John Jeffries a

3 bereavement day for the same day, which would

4 have been an uncle by marriage.

5       Q.    So not a blood uncle for               

6 Mr. Jeffries?

7       A.    Correct.

8       Q.    And do you recall whether that

9 issue, their situation came up during your

10 discussion on December 9th?                        

11       A.    It was in the grievance that I had

12 wrote.  And when we talked about it, when it

13 was brought up with Clyde Froslear and he asked

14 Dave Luehrmann about it.  And Dave Luehrmann

15 basically said that he forgot that he did it.      

16       Q.    Okay.  And so onto grievance,

17 General Counsel's 9, there is a reference

18 there, JJ -- by the way, is that your

19 handwriting?

20       A.    Yes.                                   

21       Q.    "JJ was paid for a relative of same

22 nature."  Is that what you were just referring

23 to?

24       A.    Yes.  "JJ" was an abbreviation for

25 John Jeffries.                                     

      Case: 18-1685     Document: 9-1     Filed: 07/24/2018     Page: 4945      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 50



1250 EYE STREET -  SUITE 350 - WASHINGTON DC 20005 -- 888-777-6690
VERITEXT NATIONAL COURT REPORTING COMPANY

Page 45

1       Q.    Okay.  I'd like to show you what's

2 in evidence as Joint Exhibit 3.  Do you

3 recognize that?

4       A.    It looks similar to the one that I

5 gave you that was missing the bottom part.         

6       Q.    Okay.  All right.  So, just so

7 we're clear for the record, you say it looks

8 similar to the one that you gave me.  The

9 bottom part, what's the bottom part that you

10 say that yours did not have?                       

11       A.    A part about other leave of

12 absence.

13       Q.    Okay.  I don't think that that's --

14             MR. TAYLOR:  That's just something

15 that appeared on page 38 of the handbook?          

16             MR. MURPHY:  Yeah, correct.

17             MR. TAYLOR:  I think we can agree

18 with that, right?

19             MR. MURPHY:  Yeah.

20             MR. TAYLOR:  I don't want to create    

21 any unnecessary confusion.  That's not part of

22 the bereavement.  That actually has to do with

23 a different issue.  A related issue I suppose.

24 But a different issue.  And the rest of it

25 looks the same as the policy you're familiar       
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1 with?  You can take a moment to look at it if

2 you want.

3       A.    Yes.

4       Q.    Okay.  That's all I had for you on

5 that.  So I want to work backwards a little bit    

6 to the day before Thanksgiving 2016.  And I

7 know you've testified about this a little bit

8 already.  But I don't want to leave and I don't

9 want to summarize.  Did you work on, would have

10 been November 23rd, the day before                 

11 Thanksgiving?  Did you work that day?

12       A.    That Wednesday, no, I did not.

13       Q.    And why didn't you work that day?

14       A.    On Tuesday I had got the phone call

15 during the day, on my route, that my uncle had     

16 passed away.  In that time after I received

17 that phone call, I called Todd Allender.  And

18 he answered the phone.  And we had a

19 conversation that I was not going to be able to

20 take any late runs that day because my uncle       

21 passed away.  And part of that conversation was

22 that I will keep you posted as I know stuff.

23             So after I got off work that day

24 and late that evening, actually, down my

25 parent's house, figuring everything else, it       
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1 was decided that the next day, Wednesday, we

2 were going to clean out his apartment because

3 the family was worried that they were going to

4 have to pay another month's rent, being that it

5 was close to the end of the month.                 

6             So the decision to use my personal

7 day, the last one I had for Wednesday before

8 the holiday was made Tuesday evening.

9       Q.    Okay.  And before I move on to what

10 you did there, I want to maybe just to -- a        

11 little bit of background.  Your stepfather, who

12 is that?

13       A.    His name is Robert Oestreicher.

14       Q.    And how long has Mr. Oestreicher

15 been your stepfather?                              

16       A.    30 years, almost.

17       Q.    And Mr. Oestreicher, just so it's

18 clear from this record, where did he work?

19       A.    He previously did work at Airgas,

20 until I believe last year.  He was out on a        

21 workers' comp case and was not allowed to come

22 back.

23       Q.    Now, moving on to Tuesday evening.

24 You might have said this already.  If I'm

25 repeating myself, I apologize.  Who did you        
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1 contact, not just to -- you testified that Mr.

2 Allender --

3             MR. MURPHY:  Objection, leading.

4             MR. TAYLOR:  I'm sorry,

5 summarizing.                                       

6             JUDGE OLIVERO:  He's asking who he

7 called, I think.

8             MR. MURPHY:  Your Honor, I don't

9 even know -- are you asking him when he

10 notified management that he was calling out on     

11 Wednesday?  Because that could have been

12 Wednesday morning.  That could've been --

13             MR. TAYLOR:  No.  I was referring

14 -- he already testified that he contacted

15 Allender and told Allender that he had a death     

16 in the family.

17             MR. MURPHY:  Yes.  And that he

18 couldn't take a late run that day.

19             MR. TAYLOR:  That's all I'm

20 summarizing.                                       

21             MR. MURPHY:  Got you.

22       Q.    My next question is when did you

23 notify Airgas that you were going to take a

24 personal day, if you notified them, that you

25 were going to take a personal day on Wednesday?    
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1       A.    I notified them Tuesday evening, I

2 think it was fairly late, when the decision was

3 made with the family that we were going to

4 clear out his apartment.

5       Q.    And how did you notify them?           

6       A.    I called Todd Allender on his cell

7 phone and left a voicemail.

8       Q.    Is that a work cell or a personal

9 cell, if you know?

10       A.    I do not know for sure.                

11       Q.    All right.  And when you testified

12 previously about calling off to Mr. Allender,

13 is there more than one number did you use?  Or

14 is it always the same number?

15       A.    It's always the same number.  It's     

16 a 937 number.

17       Q.    Do you know whether employees have

18 been paid for holidays when they have taken

19 personal days before or after a holiday during

20 your employment with Airgas?                       

21       A.    Can you repeat the question,

22 please?

23       Q.    Do you know whether employees have

24 been paid for holidays when they have taken a

25 personal day either before or after the            
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1 holiday, during the time that you were employed

2 at Airgas?

3       A.    Yes.

4       Q.    Okay.  Are there any particular

5 employees that you're aware of who have taken      

6 personal days, either before or after a holiday

7 and have been paid for the holiday?

8       A.    Yes.  There were two employees,

9 Cliff Shutts and Bruce Rice that had taken

10 personal days.  The last week of the year          

11 before Christmas.  And new years.

12       Q.    Okay.

13             MR. TAYLOR:  Your Honor, can I have

14 just a moment off the record?

15             JUDGE OLIVERO:  If it's going to       

16 take less than five minutes we'll stay on the

17 record.

18       Q.    All right.  I've got a few

19 documents I'd like to introduce at this point.

20 General Counsel's 17, 18, 19, 20, 15 and 16.       

21             JUDGE OLIVERO:  Are you going to

22 show them to the witness?

23             MR. TAYLOR:  I am going to.  I was

24 going to distribute them first if that's all

25 right.                                             
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1                  -  -  -  -  -

2             (Thereupon, General Counsel's

3             Exhibit 15, was marked for purposes

4             of identification.)

5                  -  -  -  -  -

6                  -  -  -  -  -

7             (Thereupon, General Counsel's

8             Exhibit 16, was marked for purposes

9             of identification.)

10                  -  -  -  -  -

11                  -  -  -  -  -

12             (Thereupon, General Counsel's

13             Exhibit 17, was marked for purposes

14             of identification.)

15                  -  -  -  -  -

16                  -  -  -  -  -

17             (Thereupon, General Counsel's

18             Exhibit 18, was marked for purposes

19             of identification.)

20                  -  -  -  -  -

21                  -  -  -  -  -

22             (Thereupon, General Counsel's

23             Exhibit 19, was marked for purposes

24             of identification.)

25                  -  -  -  -  -
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1                  -  -  -  -  -

2             (Thereupon, General Counsel's

3             Exhibit 20, was marked for purposes

4             of identification.)

5                  -  -  -  -  -                     

6             MR. MURPHY:  May I ask a question

7 of opposing counsel?  Is that appropriate?

8 Would it be helpful for me to stipulate that

9 people, that associates who take a personal

10 day, that often an associate may have taken a      

11 personal day before, immediately before or

12 immediately after a holiday and still got paid

13 for that holiday?  Is that part of what you're

14 trying to establish?

15             MR. TAYLOR:  That's part of what       

16 I'm --

17             MR. MURPHY:  I'll stipulate to

18 that.  I'll stipulate to that.

19             MR. TAYLOR:  Okay.  I think I have

20 to develop some of this anyway.                    

21             MR. MURPHY:  Okay.

22             MR. TAYLOR:  I'm not going to

23 belabor it, but -- especially with a

24 stipulation.

25             JUDGE OLIVERO:  You gave me two        
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1 copies of 19.

2             MR. MURPHY:  You know, Eric,

3 another thing is I am planning on introducing

4 the entire calendar tracking book.  That's one

5 of my exhibits.  Do you want to just put it in     

6 as a joint exhibit?  Because I'm not even sure

7 how this witness is going authenticate this.

8             MR. TAYLOR:  Well, when you say

9 "the calendar tracking book," you're talking

10 about 17, 18, 19 and 20, right?                    

11             MR. MURPHY:  I'm talking about what

12 I have marked is R1, there's a -- and when I --

13 yesterday, when I sent you -- and this is the

14 earlier response to your subpoena.  I don't

15 know, it was like 4 or 5 p.m.  I can't             

16 remember.  In multiple parts, it was called the

17 calendar tracking book, responsive to various

18 portions of the subpoena.  And this book --

19             MR. TAYLOR:  This is the stuff I

20 got around 9 p.m., right?                          

21             MR. MURPHY:  I thought it was

22 earlier than that.  But, yeah.  It doesn't

23 matter.  But the point is it's all from a

24 calendar tracking book that's maintained by

25 Todd Allender.  And these look like pages that     
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1 have come out of that.

2             MR. TAYLOR:  All right.  I'm

3 probably not going to dispute your joint

4 exhibit.  But I've got a specific purpose I

5 want these for.                                    

6             JUDGE OLIVERO:  Is this witness

7 going to be able to authenticate these pages

8 that come from Mr. Allender's book?

9             MR. TAYLOR:  I believe so.

10             JUDGE OLIVERO:  Okay.  Well, we'll     

11 see.  All right.  Go ahead.

12       Q.    So, first off, put them in front of

13 you, again.  You can look at them.  First thing

14 I want to do is direct your attention to --

15 we'll go forward backwards, and go with those      

16 ones first, General Counsel's 17, 18, 19 and

17 20.  I want to ask if you recognize that?

18       A.    Yes.

19       Q.    And what are they?  What are those

20 four exhibits?                                     

21       A.    These are pictures of Todd

22 Allender's book that I took.

23       Q.    And when we say book, is that like

24 a large calendar?

25       A.    He has a calendar that sits on the     
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1 corner of his desk that he tracks from the

2 beginning of the year, vacations, personal

3 days, floating holidays, and tracks them in

4 this calendar.

5       Q.    Okay.  All right.  And so you took     

6 pictures, these four different shots, right?

7       A.    Correct.

8       Q.    Do you recall when you took these

9 shots?

10       A.    I took them -- it would have been      

11 after -- it would have been late December after

12 the grievance meeting on December 9th, when I

13 was denied being paid, that I felt I needed to

14 prove that other people were taking personal

15 days and getting paid for it.  Because that was    

16 the basis of my denial was that I didn't work

17 the day before the holiday.

18       Q.    Okay.  All right.  So directing

19 your attention to General Counsel 17, I'm

20 asking you a little bit about some of the          

21 designations on here.  Do you know what "PR"

22 means?

23       A.    "PR" is the abbreviation he uses

24 for a personal day.

25       Q.    And if you know, and I think just      
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1 for a little bit more background purposes, what

2 does Mr. Luehrmann use this calendar for?

3       A.    Todd Allender?

4       Q.    This is Todd's calendar.  I'm

5 sorry.  What does Mr. Allender use this            

6 calendar for?  I misspoke.

7       A.    He uses this calendar from the

8 beginning of the year.  When we pick our

9 vacations he tracks them in this book.  So

10 therefore, if you don't pick all of your           

11 vacation he can go back in this book and track

12 how many days you have left.

13             And he's done it before, where if I

14 have a question to know how many days I've had

15 left I went, stood in his office with him.  He     

16 pages through the book.  Counts them.  Vacation

17 days or personal days, whatever I've asked him

18 to check.  And by referencing this book, he

19 tells me what I have left to take.

20       Q.    Okay.  So I want to direct your        

21 attention to General Counsel 17.  Do you know

22 what does this particular photograph of the

23 calendar show?

24       A.    This shows Cliff taking a personal

25 day after a holiday on the 26th.                   

      Case: 18-1685     Document: 9-1     Filed: 07/24/2018     Page: 6157      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 62



1250 EYE STREET -  SUITE 350 - WASHINGTON DC 20005 -- 888-777-6690
VERITEXT NATIONAL COURT REPORTING COMPANY

Page 57

1             MR. MURPHY:  You know what?  I'm

2 sorry, I don't think we have 17.  We were given

3 15 and 16.

4             MR. TAYLOR:  You don't have any of

5 these?                                             

6             MR. MURPHY:  I don't have any of

7 these.

8             I'm sorry.  Are these all

9 photographs?  These definitely look like

10 photographs.  But 15 and 16, are 15 and 16         

11 photographs?

12             MR. TAYLOR:  Yeah, I haven't had

13 him testify about 15 and 16 yet.  But I will

14 get to it.

15             MR. MURPHY:  Oh, okay.  Sorry.         

16             JUDGE OLIVERO:  Do you want to

17 continue?

18             MR. TAYLOR:  Yes, your Honor.

19       Q.    All right.  I think we were looking

20 at General Counsel 17.                             

21       A.    Yes, sir.

22       Q.    All right.  So General Counsel 17

23 and you've mentioned that Cliff took a personal

24 day after the 26th, which was -- which is

25 marked "holiday."  So it seems kind of basic.      
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1 Was that the Christmas holiday for 2016?

2       A.    That is correct.  Monday the 26th

3 was a holiday.  And the 27th that he took a

4 personal day was the day following a holiday.

5       Q.    Okay.  So we have it for the           

6 record, who is Cliff, please?

7       A.    Cliff Shutts is an employee for

8 Airgas USA LLC.  He's a filler.

9       Q.    Okay.  That's all I need to know.

10 All right.  And then I want to draw your           

11 attention now to General Counsel's 18, for

12 identification purposes.  Do you see that one?

13       A.    Yes.

14       Q.    Okay.  What was it on General

15 Counsel's 18 that drew your attention, that        

16 caused you to take a photograph of it?

17       A.    The Thursday the 15th shows Rick

18 Miller and John Jeffries taking bereavement on

19 the same day.

20       Q.    Okay.  So this goes to -- this one     

21 -- does this one go to the bereavement issue,

22 then?

23       A.    This one pertains to the

24 bereavement issue.

25       Q.    All right.  Let's go to General        
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1 Counsel's 19, then.  And what is -- what was

2 the purpose of taking the photograph of General

3 Counsel's 19?

4       A.    On 19 shows the Thanksgiving

5 holiday where I took the personal day on the       

6 Wednesday before and the bereavement on the

7 28th, Monday the 28th.  And it also shows John

8 Jeffries taking a personal day on Monday the

9 28th.

10       Q.    So let me ask you a little bit         

11 about this one in particular, General Counsel's

12 19.  Whose handwriting is this on the document?

13 If you know?

14       A.    To my knowledge, Todd Allender is

15 the only one that marks in this book.              

16       Q.    And next to your bereavement, it

17 looks like it says, "unexcused, step uncle."

18 Is that what it looks like to you?

19       A.    That's correct.

20       Q.    All right.  Is this the same John      

21 J, is that, if you know, is that John Jeffries,

22 that we referred to previously?

23       A.    That is correct.

24       Q.    And he's the one that you testified

25 previously took off bereavement leave for an       
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1 uncle by marriage?

2       A.    Correct.

3       Q.    Do you know whether or not Mr.

4 Jeffries was paid for that Thanksgiving

5 holiday?                                           

6       A.    I do not.

7       Q.    And I think we have 20 to go still,

8 General Counsel 20?

9       A.    Yes, sir.

10       Q.    What attracted you to General          

11 Counsel's 20?  Why did you take that picture?

12       A.    This shows on Labor Day weekend,

13 the Friday before, Cliff took a personal day.

14       Q.    Okay.  Again, that's Cliff Shutts,

15 if you know?                                       

16       A.    Correct.

17       Q.    And do you know whether Mr. Shutts

18 was paid for the Labor Day holiday?

19       A.    I do not know.

20       Q.    Because, and just for clarification    

21 purposes I think it may be somewhat apparent on

22 the record anyway, what are the normal days of

23 work or the regular days of work at Airgas?

24       A.    Monday through Friday.

25       Q.    So Saturday and Sunday are not work    
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1 days?

2       A.    Correct.  They are not scheduled

3 work days.

4       Q.    So the first day after -- the first

5 day before the Labor Day holiday would have        

6 been that Friday?

7       A.    Correct.

8       Q.    Okay.

9             MR. TAYLOR:  I'd like to offer

10 General Counsel's 17 through 20.                   

11             MR. MURPHY:  Permission to voir

12 dire, your Honor?

13             JUDGE OLIVERO:  You may, go ahead.

14      VOIR DIRE EXAMINATION OF STEVEN WAYNE

15                ROTTINGHOUSE JR.                    

16 BY MR. MURPHY:

17       Q.    Did you have permission to

18 photograph this book?

19       A.    No.

20       Q.    And do you actually know for a fact    

21 that Allender is the only one that marks

22 attendance in this book?

23       A.    It's always kept in his office.

24       Q.    Again, I'll ask, do you know for a

25 fact that Mr. Allender is the only one that        
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1 marks in this book?

2             MR. TAYLOR:  Your Honor, I'm going

3 to have to object just because this is not, I

4 don't think this is really voir dire.

5             JUDGE OLIVERO:  It is.  I'm going      

6 to allow it.  Overruled.  Go ahead.

7       A.    No.

8       Q.    And how do you know that PER is a

9 notation meaning personal day?

10       A.    Because in a previous incidence        

11 where I would go to Todd Allender and ask him

12 how many personal days I have left we went

13 through the book together and checked them, the

14 ones that say "PER" right next to them.

15       Q.    And is there anything in your          

16 photographs of the book that indicates whether

17 a personal day was scheduled or unscheduled?

18       A.    From what I've seen in the book,

19 the star next to it shows a call off.

20       Q.    Okay.  And is there anything in the    

21 book that indicates whether a star, assuming

22 the star is a call off, was excused due to a

23 medical reason?

24       A.    No.

25       Q.    Okay.                                  
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1             MR. MURPHY:  I object to admission

2 of all these documents, your Honor.

3             JUDGE OLIVERO:  I'm going to allow

4 admission of General Counsel's 17, 18, 19 and

5 20 over objection.  I understand your concern      

6 that it would go to the weight that I would

7 give to this evidence as opposed to its

8 admissibility.  So I am going to through 17

9 through 20 to be admitted over objection.

10       Q.    A couple follow-up questions on        

11 that.  Is Mr. Allender's office, is that kept

12 locked or unlocked during the workday?

13       A.    It's unlocked at all times.

14       Q.    And have you ever been told that

15 you cannot look at the calendar to see whether     

16 or not you have a personal day for whatever

17 purpose you might want to look at the calendar?

18       A.    No.

19       Q.    And were you ever told you couldn't

20 take a picture of the calendar?                    

21       A.    No.  I was not.

22       Q.    All right.  I want to direct your

23 attention to General Counsel's 15 and 16.

24             MR. TAYLOR:  By the way, do I have,

25 this would have been slipped under my subpoena.    
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1             MR. MURPHY:  Yeah.  This is --

2 everything you've gone through so far, although

3 they are photographs, I don't contest that they

4 are accurate photographs.  They are all in the

5 documents I turned over in the earlier -- I        

6 don't remember exactly what time.

7             MR. TAYLOR:  You have to

8 understand, I have done the best I can to get

9 through the documents.

10             MR. MURPHY:  I know.  But all of       

11 those are included in what I'm planning on --

12 what I have tentatively marked as R1, which

13 like I said, I'm willing to put this in as a

14 joint exhibit.

15             MR. TAYLOR:  I can't stipulate to      

16 it yet until I look at it, actually.  If you

17 want to give me a copy of it I'll take a look

18 at it and see if I can stipulate to it.

19             MR. MURPHY:  Then I'll just

20 introduce it on mine.  I don't want to take up     

21 more time.

22       Q.    Okay.  Now, with regard to General

23 Counsel's 15 and 16, do you have that in front

24 of you?

25       A.    Yes.                                   
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1       Q.    And do you recognize these two

2 documents?

3       A.    Yes, I do.

4       Q.    And what do you recognize these two

5 documents as being?                                

6       A.    These are attendance calendars that

7 are kept by Dave Luehrmann in his office.

8       Q.    Okay.  When you say they are kept

9 by Dave Luehrmann, where does he keep them?

10       A.    As a calendar book that he keeps on    

11 his desk behind his -- I guess you would call

12 it a table desk behind his actual desk.

13       Q.    Okay.

14       A.    Like the top of a cabinet.

15       Q.    Does it sit out?                       

16       A.    Correct.

17       Q.    And are these -- if you know, are

18 these calendars broken down by individual

19 employees?

20       A.    Yes.                                   

21       Q.    Okay.  And, same question on

22 Mr. Leurmann's office.  Is that locked or

23 unlocked?

24       A.    During the day it is unlocked.

25       Q.    And do you know whether or not         

      Case: 18-1685     Document: 9-1     Filed: 07/24/2018     Page: 7066      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 71



1250 EYE STREET -  SUITE 350 - WASHINGTON DC 20005 -- 888-777-6690
VERITEXT NATIONAL COURT REPORTING COMPANY

Page 66

1 employees ever consult these calendars?

2       A.    Yes.

3       Q.    What is the answer?  Yes you know,

4 do they or do they not?  I'm not trying to

5 confuse you.  Do they consult these calendars?     

6       A.    On a daily basis, no.

7       Q.    No.  I'm not asking on a daily

8 basis.  Do they look at it from time to time?

9       A.    Yes.

10       Q.    Sorry.  It was just the way you        

11 responded.  Okay.  Now, with respect to these

12 two, first off, do you know whether or not

13 these are photographs?

14       A.    Yes.  These are photographs.

15       Q.    Did you take these photographs?        

16       A.    No.  I did not.

17       Q.    And do these documents appear the

18 same as the documents that you are familiar

19 with in terms of the documents that are kept in

20 Dave Leurmann's office on --                       

21       A.    Yes.

22       Q.    I'm not sure what the piece of

23 equipment is.  But it sounds like its some kind

24 of filing cabinet or something.  Do you happen

25 to know what the designations are that are         
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1 contained on these calendars?  For instance V,

2 P?

3       A.    V is for vacation.  P is for

4 personal.  There's a couple Fs that are usually

5 the floating holidays.                             

6       Q.    All right.  With regard to General

7 Counsel's 15, I want to ask you about that one

8 specifically.  Is there a particular reason --

9 you didn't photograph this, correct?

10       A.    No, I did not.                         

11       Q.    Who photographed this?

12       A.    My union steward, Barry Perkins.

13       Q.    And how did you obtain a copy of

14 this?

15       A.    He sent them to me.                    

16       Q.    Is there a particular reason why

17 General Counsel's 15 and 16 are of interest

18 with respect to this case?

19       A.    Dave Luehrmann is the one that

20 controls the payroll.  And these are the           

21 calendars that he goes off of when he puts them

22 in the computer.  So they showed that the two

23 employees were paid for the personal days

24 following the holiday.

25       Q.    Following the holidays?  Before the    
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1 holidays?

2       A.    For Cliff Shutts, it shows Friday

3 before Labor Day.  It shows Tuesday after

4 Christmas with a personal day.

5       Q.    The 27th?                              

6       A.    27th, yeah, Tuesday.

7       Q.    Okay.  And can you tell by looking

8 at this letter whether or not Mr. Shutts was

9 paid for the holidays that either preceded or

10 followed those personal days?                      

11       A.    No.

12       Q.    Same question with regard to

13 General Counsel's 16, for identification

14 purposes.  What purposes -- what's the

15 significance of this calendar with regard to       

16 the issues in this case?

17       A.    The same thing.  It showed Bruce

18 Rice taking a personal day on December 30th,

19 which would have been the Friday before the

20 holiday of new years.                              

21       Q.    Okay.  Just for that one?

22       A.    Yeah.  That's the only one for him

23 on that one.

24             MR. TAYLOR:  I'd like to offer

25 General Counsel's 15 and 16.                       
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1             JUDGE OLIVERO:  Mr. Murphy?

2             MR. MURPHY:  I mean, I object.

3 Just because I think it's a bad representation

4 of my client if I don't object.  I mean, I

5 object on chain of custody grounds and the         

6 witness testifying as to, you know, the fact

7 that Dave Luehrmann controlled payroll and

8 makes payroll decisions based on this

9 particular calendar.  I mean, there's no basis

10 for that.                                          

11             JUDGE OLIVERO:  I am actually going

12 to sustain the objection and not admit General

13 Counsel's 15 and 16.  I don't think that the

14 witness can authenticate these photographs.

15             MR. TAYLOR:  I am going to call        

16 Mr. Perkins, your Honor.

17             JUDGE OLIVERO:  Well, you can try

18 to have Mr. Perkins testify and admit them

19 through Mr. Perkins if he took the photographs.

20 But at this time I'm not going to admit 15 and     

21 16.

22             MR. TAYLOR:  Thank you.

23       Q.    One question about it on General

24 Counsel's 16.  Bruce Rice, who is Bruce Rice?

25       A.    Bruce Rice is a driver.                
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1             MR. TAYLOR:  Your Honor, I have

2 several charges.  I think these are fairly

3 basic.  I don't know if this is something that

4 you want to stipulate to, or I'll just put them

5 in through the witness.  But I intend to ask       

6 him about his prior charge filings.

7             MR. MURPHY:  Are they not in the

8 joint exhibits that --

9             MR. TAYLOR:  They're not all in the

10 joint exhibits.  And so I'm not sure which ones    

11 are in and which ones are out.  So I wanted to

12 be --

13             MR. MURPHY:  Can I look at them

14 real fast?

15             MR. TAYLOR:  Do you want to take a     

16 look at them?

17             MR. MURPHY:  Yeah.  I don't want to

18 end up objecting to something I've already

19 agreed to put in.  I'll stipulate that he's

20 filed a lot of charges.                            

21             MR. TAYLOR:  I intend to ask him

22 not in any detail about the cases, I'll just

23 ask him about the charges.  With the exception

24 of this one, which he -- which one did I

25 interview?                                         
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1             MR. MURPHY:  I think this one is

2 included in the joint exhibits.

3             MR. TAYLOR:  Maybe.

4             MR. MURPHY:  If it will speed it

5 up, I'll stipulate that he's filed a lot of        

6 charges.

7             MR. TAYLOR:  Well, I think I need

8 to put it in front of him.  That would be the

9 quickest way to do it.

10                  -  -  -  -  -

11             (Thereupon, General Counsel's

12             Exhibit 2, was marked for purposes

13             of identification.)

14                  -  -  -  -  -

15                  -  -  -  -  -

16             (Thereupon, General Counsel's

17             Exhibit 3(a), was marked for

18             purposes of identification.)

19                  -  -  -  -  -

20                  -  -  -  -  -

21             (Thereupon, General Counsel's

22             Exhibit 3(b), was marked for

23             purposes of identification.)

24                  -  -  -  -  -

25                  -  -  -  -  -
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1             (Thereupon, General Counsel's

2             Exhibit 4(a), was marked for

3             purposes of identification.)

4                  -  -  -  -  -

5                  -  -  -  -  -

6             (Thereupon, General Counsel's

7             Exhibit 4(b), was marked for

8             purposes of identification.)

9                  -  -  -  -  -

10                  -  -  -  -  -

11             (Thereupon, General Counsel's

12             Exhibit 5, was marked for purposes

13             of identification.)

14                  -  -  -  -  -

15                  -  -  -  -  -

16             (Thereupon, General Counsel's

17             Exhibit 6, was marked for purposes

18             of identification.)

19                  -  -  -  -  -

20       Q.    Mr. Rottinghouse, you've got           

21 General Counsel's documents in front of you,

22 now marked General Counsel's 2, General Counsel

23 3(a), 3(b), General Counsel 4(a) and 4(b), and

24 General Counsel 5 and 6.  Do you see all those?

25       A.    Yes, sir.                              
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1       Q.    I want to direct your attention to

2 all these documents with the exception of

3 General Counsel's 3(a) and 3(b).  Is that your

4 signature as the Charging Party on these

5 documents?                                         

6       A.    Yes.

7       Q.    With respect to 2, 4(a), 4(b), 5

8 and 6?

9       A.    Yes.

10       Q.    And with regard to 3(a) and 3(b),      

11 were you involved with that charge?

12       A.    Yes.

13       Q.    And what was your involvement with

14 that charge?

15       A.    I was one of the ones being            

16 affected by the job bids.

17       Q.    The first allegation, "The Employer

18 has denied employees their negotiated rights to

19 bid jobs based on seniority"?

20       A.    Correct.                               

21       Q.    Do you know how many employees are

22 involved in that particular allegation?

23       A.    There's roughly been 20 at our

24 location.

25       Q.    Okay.  At the time of the charge?      
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1       A.    It probably mainly affected

2 drivers.  Which would have been 10, estimated.

3       Q.    Okay.  All right.  And what about

4 the other two allegations in that charge?  Do

5 they involve you at all?  There's two charges      

6 there.  I should clarify my question.  3(a),

7 there's three different allegations.  There's

8 three different allegations in 3(b), as well.

9 I guess he added a Section 83 allegation.

10             I'm sorry.  What was your answer to    

11 that?  Were you involved in those other two

12 allegations?

13       A.    Yes.

14       Q.    And do you know whether you

15 provided an affidavit statement with respect to    

16 this charge?

17       A.    With this specific charge, I'm not

18 sure.

19             MR. TAYLOR:  All right.  So I offer

20 these.                                             

21             JUDGE OLIVERO:  I'm sorry, you're

22 offering all of them?

23             MR. TAYLOR:  Yes, your Honor.

24             JUDGE OLIVERO:  Mr. Murphy?

25             MR. MURPHY:  I object.                 
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1             MR. TAYLOR:  2 through 6.

2             MR. MURPHY:  I object to the extent

3 that they're being offered for any other reason

4 than to demonstrate that the Charging Party has

5 filed a lot more charges in the past.  But if      

6 that's why they're being offered, then I'm fine

7 with it.  Is that why they're are being

8 offered?

9             MR. TAYLOR:  Well, that's right.

10 I'm not representing there was a finding of        

11 merit with respect to these charges.  They had

12 different dispositions, as I'm sure you're

13 aware.

14             MR. MURPHY:  Including dismissal.

15             MR. TAYLOR:  Including dismissal,      

16 that's correct.

17             MR. MURPHY:  Then I don't object.

18             JUDGE OLIVERO:  I'm going to admit

19 General Counsel's Exhibit, 2, 3(a), 3(b), 4(a),

20 4(b), 5 and 6 with the understanding that I'm      

21 only considering them considering them for the

22 fact that the witness engaged in activity with

23 the Board and not for the truth of the matter

24 asserted or the face of the charges.

25             MR. TAYLOR:  Thank you, your Honor.    
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1 Your Honor, I don't know if I did this on the

2 record previously.  I guess I would like to do

3 it on the record in case I did not.  For the

4 same purpose that I'm offering the charges,

5 that is to show this witness's prior activity      

6 with respect to Board processes, I would ask

7 that you take administrative notice of the

8 Administrative Law Judge's decision.

9             I believe it's case 158662.  Case

10 9-CA-158662.  So I understand it is an interim     

11 decision.  It is pending before the Board.  But

12 I would ask that you take administrative notice

13 of it for purposes of this witness's activity.

14             JUDGE OLIVERO:  Mr. Murphy?

15             MR. MURPHY:  For the limited           

16 purpose of further evidence of the witness's

17 prior NLRB related activity?  Is that right?

18             MR. TAYLOR:  Correct.

19             MR. MURPHY:  No objection.

20             JUDGE OLIVERO:  Then I will take       

21 notice of the Administrative Law Judge's

22 decision currently pending before the Board in

23 9-CA-158662, again, only to show that the

24 witness has been engaged in activity with the

25 Board.                                             
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1             MR. TAYLOR:  Thank you.

2       Q.    And the case that we were just

3 discussing, case 9-CA-158662, did you testify

4 in that proceeding?

5       A.    Yes.                                   

6       Q.    Okay.  I want to -- Mr.

7 Rottinghouse?

8       A.    I'm sorry.

9       Q.    Put them off to the side.  I want

10 to direct your attention now to a different        

11 issue.  I want to ask you, have any of Airgas's

12 managers or supervisors ever said anything to

13 you about your prior charge filing or

14 participation in NLRB processes?

15       A.    Yes.                                   

16       Q.    And who is it has said something to

17 you about your charge filing or participation

18 in Board processes?

19       A.    Clyde Froslear.

20       Q.    When did Mr. Froslear first say        

21 something to you about your prior charge filing

22 activity or your prior participation in Board

23 processes?

24       A.    The first time was in April of

25 2015.  We were having a safety meeting that        
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1 morning, as we regularly do.  And there was a

2 part at the end where Clyde came in and said

3 that he needed to speak to us.  And he

4 basically had to clarify something for the

5 company to protect the innocent.                   

6             And he played a scenario out that

7 involved me, if said employee takes an extra

8 five minutes at break, that we can't come over

9 and tap you on the shoulder the first time and

10 say get back to work.  He said we no longer can    

11 do that and then go to a verbal and go to a

12 write up.  He said we were going straight to a

13 write up.

14             And he also mentioned that

15 corporate was asking why all this was              

16 happening.  And at that time he said that they

17 were requesting all this because there was NLRB

18 charges.

19       Q.    Okay.  So let me get a little bit

20 of background on that first.  Where did this       

21 meeting take place?

22       A.    In our general meeting area at the

23 end of the building, which is the conference

24 room.

25       Q.    Okay.  And who was present for the     
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1 meeting?

2       A.    There was approximately nine

3 drivers.  At that time, it was Bruce Rice, Bill

4 Huff, myself, Matt Kincaid, John Bowman, John

5 Jeffries, Dave Luehrmann, Gene Reed.  I think      

6 that's eight.  I think there was one more,

7 maybe.

8       Q.    When the meeting started, who was

9 leading the meeting?

10       A.    Dave Luehrmann.                        

11       Q.    And what was the purpose of the

12 meeting, if you recall?

13       A.    I do not recall exactly.  We have

14 general safety meetings, usually once every

15 other week.                                        

16       Q.    And was Mr. Froslear there when the

17 meeting began?

18       A.    No.

19       Q.    Okay.  And you said that he came in

20 and he said something about "to protect the        

21 innocent"?

22       A.    Yes.

23       Q.    What was he -- did he say what he

24 was referring to?

25       A.    I took it as --                        
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1       Q.    No.  Did he say what he was

2 referring to?

3       A.    By that comment?

4       Q.    Yes.  I'm asking if he explained

5 what he meant by it?                               

6       A.    After he -- "protect the innocent"

7 is then when he went into the scenario about an

8 employee taking extra five minutes and changing

9 -- basically threatening to change the

10 disciplinary process.                              

11       Q.    Okay.  And did he say why they were

12 going to do that, why they were going to change

13 disciplinary process?

14       A.    He said that they had to change

15 things because "they," as he put it, were          

16 requesting information that they were treating

17 employees the same.

18       Q.    Okay.  And you made a previous

19 reference to the NLRB.  What was the reference

20 to the NLRB?                                       

21       A.    That Clyde Froslear made?

22       Q.    Yes.

23       A.    He said that because they were

24 requesting, that corporate was wondering why

25 all this was going on.  And that when they had     
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1 to protect the innocent because they have NLRB

2 charges against the company.

3       Q.    Okay.  You say corporate wondered

4 why all this was going on.  Did he say what

5 "all this" was?                                    

6       A.    He did not say exactly.

7       Q.    All right.  So, did Mr. Froslear or

8 any other supervisors and managers ever --

9 after this incident, did they ever say anything

10 to you about Board charge, filing Board charges    

11 or participating in NLRB processes?

12       A.    Yes.

13       Q.    And when did that take place?

14       A.    That was early January of this

15 year.                                              

16       Q.    Okay.  And so who was it that spoke

17 to you on that occasion?

18       A.    Clyde Froslear.

19       Q.    And where did that conversation

20 take place?                                        

21       A.    In his office.

22       Q.    And who was present for the

23 conversation?

24       A.    Barry Perkins and Dave Luehrmann.

25       Q.    And what was the purpose of this       
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1 conversation, this meeting?

2       A.    I had been written up for not

3 calling off a few days before, an hour before

4 my scheduled start time.

5       Q.    Okay.  And how did that meeting        

6 begin?

7       A.    As usual, with Clyde Froslear, they

8 always have the write up prewritten up when we

9 go into the meeting.  And we sat down.  And

10 started to discuss what we were there for.         

11 Which was a write up on a piece of paper, for

12 not calling off an hour before my start shift.

13             And I questioned him why, you know,

14 instead of going straight to the write up, why

15 couldn't they ask me about what was going on       

16 that day?  And I would have explained to them

17 that my daughter was called off school at the

18 last minute.  And my wife was out of days at

19 her work.  And I was proceeding to take a

20 personal day so I could stay home with my seven    

21 year old daughter.

22             And his response was that it's not

23 like you've ever come and talked to us before

24 you filed all these NLRB charges.  And he said,

25 "I could go get a long list of the charges that    
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1 you filed."

2       Q.    Okay.  Did he have a list in front

3 of him?

4       A.    No.

5       Q.    What was your response when he said    

6 that?

7       A.    I just argued that the company

8 always has to go to a write up with me.  And

9 like I said, the fact that they couldn't come

10 talk to me before, and I would have explained      

11 the situation.

12       Q.    Okay.  If you know, how are

13 personal days supposed to be used?

14       A.    Personal days, as was explained to

15 all of us in previous meetings by Jeff Mericoni    

16 was, is for call off purposes only, for no

17 questions asked, it covers you for that day.

18       Q.    Okay.  And is there a contractual

19 requirement with respect to how far off in

20 advance you have to call to get a personal day?    

21       A.    It is one hour before your start

22 time.

23       Q.    Is that considered an excused day,

24 then?

25       A.    Yes.  It always has been.              
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1             MR. TAYLOR:  Your Honor, can I five

2 minutes off the record.

3             JUDGE OLIVERO:  Okay.  Off the

4 record.

5             (Off the record.)                      

6             JUDGE OLIVERO:  Back on the record.

7 Go ahead, Mr. Taylor.

8                  -  -  -  -  -

9             (Thereupon, General Counsel's

10             Exhibit 23, was marked for purposes    

11             of identification.)

12                  -  -  -  -  -

13       Q.    This is General Counsel's 23, for

14 identification purpose.  Mr. Rottinghouse, I've

15 put that in front of you.  Do you recognize        

16 that?

17       A.    Yes.  This is my handwriting.

18       Q.    Okay.  And what is it?

19       A.    It is a note sheet that I took

20 notes on as things were happening to keep track    

21 of them.

22       Q.    Okay.  And when did you take these

23 notes?

24       A.    On the dates that are listed on

25 there.                                             
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1       Q.    Okay.  December 2nd and December

2 6th?

3       A.    That's correct.  And there's a

4 12/15.

5       Q.    Okay.  I see that.  And what did       

6 you do with this note after you took it, after

7 you made it?

8       A.    These were on my notes that I took

9 to basically write my grievance out when I

10 filled them out.                                   

11       Q.    And then what did you do with the

12 physical note?  Did you keep it?

13       A.    Yeah, I kept it in my clipboard as

14 to if there was something else to take note of.

15       Q.    What's the clipboard?                  

16       A.    Clipboard is a metal box that we

17 keep our paperwork in throughout the day, as a

18 driver.  An extra pen, supplies, decals.

19 Anything that opens, closes, shuts.

20       Q.    I want to ask you a couple quick       

21 questions about this, which are, down below you

22 say, "Per Clyde, TUE, 12/6/16, didn't work

23 scheduled day before."  What does that refer

24 to?

25       A.    That refers to the conversation        
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1 between myself and Clyde that day when I found

2 out that I wasn't being paid, when I looked

3 that up in the computer system and found out

4 that I wasn't paid.  That was the, basically,

5 short response that I got from Clyde that day      

6 in the general office area.

7       Q.    For why you weren't paid the

8 holiday?

9       A.    Correct.

10       Q.    And Clyde is, I hate to belabor        

11 this, but Clyde Froslear?

12       A.    Yes, sir.

13       Q.    And what about the next note that

14 says, I think it says per, there's an extra E

15 on there.  Per Dave?                               

16       A.    Yes.  That was per Dave Luehrmann

17 on the same day, shortly after speaking to

18 Clyde Froslear when I proceeded to ask him

19 about the funeral day not being paid.  And his

20 response was there's no step uncle in the          

21 contract.

22             MR. TAYLOR:  I'd like to offer

23 this, your Honor.

24             JUDGE OLIVERO:  Okay, General

25 Counsel 23?                                        
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1             MR. MURPHY:  No objections.

2             JUDGE OLIVERO:  General Counsel 23

3 is admitted.

4             MR. TAYLOR:  Thank you.  If I

5 failed to offer anything into evidence I move      

6 it into evidence right now.  I know you did

7 reject 15 and 16.

8             JUDGE OLIVERO:  Right.  You did

9 offer all the other exhibits.  And again, if

10 you have the witness that took those               

11 photographs in 15 and 16 I will reconsider my

12 ruling at that time.

13             MR. TAYLOR:  Thank you.

14             MR. MURPHY:  And I want to clarify

15 one thing because I didn't understand what 15      

16 and 16 were.  I don't think 15 and 16 are part

17 of what's known as the attendance tracking

18 calendar book.  Because that is maintained

19 Allender.

20             MR. TAYLOR:  So you did not provide    

21 in that in -- pursuant to the subpoena?  I'm

22 not accusing you of keeping documents.

23             MR. MURPHY:  No.  That's fair.

24 There's a reason for that.  But yes, that is

25 correct.                                           
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1             JUDGE OLIVERO:  Okay.  So nothing

2 further for the witness?

3             MR. TAYLOR:  No.  I have nothing

4 else for this witness.

5             JUDGE OLIVERO:  Mr. Murphy, cross      

6 examination?

7             MR. MURPHY:  May I have five

8 minutes off the record to gather my thoughts

9 before I start cross examination?

10             JUDGE OLIVERO:  Yes.  Off the          

11 record.

12             (Off the record.)

13             JUDGE OLIVERO:  Back on the record.

14 CROSS EXAMINATION OF STEVEN WAYNE ROTTINGHOUSE

15                      JR.                           

16 BY MR. MURPHY:

17       Q.    I don't have too many questions,

18 Mr. Rottinghouse.  Just a few.  Have you ever

19 scheduled a personal day in advance?

20       A.    I don't know.                          

21       Q.    Okay.  Do you know of anyone who

22 has?

23       A.    Yes.

24       Q.    So it's allowed, correct?

25       A.    The company has been, over the         
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1 years, back and forget on it.  One year they

2 decide that you can.  The next year they're

3 trying to say that you can't.  They tried to

4 put it on the vacation papers at one time.

5 Saying that no personal days scheduled.            

6             So the way that it was explained by

7 Jeff Mericoni, when we were in contract

8 negotiations in numerous meetings, that

9 vacation days are over here, personal days are

10 over here.  Completely separate.  These you        

11 schedule.  These you don't.  "For call offs, no

12 questions asked," were his words.

13       Q.    Did he say you don't or you can't

14 schedule them, or did he say you don't have to

15 schedule them?                                     

16       A.    His words were "They're totally

17 separate."

18       Q.    Okay.

19       A.    These you schedule.  These you

20 don't.                                             

21       Q.    Did Jeff Mericoni say that you can

22 not schedule them in advance if you wanted to?

23       A.    No.

24       Q.    Okay.  Thank you.  So, can you tell

25 me, again, and you've already testified about      
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1 this.  And I'm sorry.  It's a quick question.

2 How Bob Oestreicher is related to you?

3       A.    He is my stepfather.

4       Q.    Step?  I'm sorry --

5       A.    Stepdad.  By marriage, to my           

6 mother.

7       Q.    Got it.  And so who was the

8 individual who died that is the subject of the

9 initial denial of --

10       A.    His brother.                           

11       Q.    So your stepdad's brother?

12       A.    Correct.  Which was my uncle by

13 marriage.

14       Q.    Which you say is your uncle by

15 marriage.  I totally get that.  And I'm not        

16 trying to suggest you're right or wrong about

17 that.  But what I would like to ask you is if

18 it's your stepfather's brother, is it not

19 reasonable for Dave Luehrmann to call that

20 person your step uncle since your it's your        

21 stepfather's brother?  I'm not saying whether

22 he's right or wrong.  Isn't it reasonable for

23 him to think of the person that way or to call

24 him that?

25       A.    In my eyes?                            
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1             MR. TAYLOR:  I'm going to object to

2 the question, your Honor.  I don't see the

3 relevance.

4             JUDGE OLIVERO:  I'm going overrule

5 the objection.  You can answer.                    

6       A.    In my eyes, no.

7       Q.    It's not unreasonable?

8       A.    It's not reasonable.

9       Q.    Why isn't it reasonable, in your

10 eyes?                                              

11       A.    Because he is a gentleman that has

12 been in my life for as long as I can remember.

13 And I've always referenced him as my uncle.

14       Q.    Okay.  So, again, I wasn't asking

15 about how you feel about the individual.  I'm      

16 saying somebody on the outside --

17       A.    I can't speak for how Dave feels.

18       Q.    So you can't put yourself outside

19 of your own shoes and kind of decide whether it

20 would be reasonable to call a step father's        

21 brother a step uncle?

22       A.    I told you how I feel about it.  I

23 don't want to speak as to Dave.

24       Q.    So I want to turn your attention

25 back to Joint 3, Joint Exhibit 3.  It's the        
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1 bereavement policy.  I'm just approaching the

2 witness to make sure he looks at the right

3 document.  Do you see the reference to any step

4 relative on the document?

5       A.    Yes.                                   

6       Q.    Okay.  Where and what?

7       A.    In the first main paragraph, "In

8 the event of a death," in that paragraph, it

9 mentions, "stepparent, stepchild."

10       Q.    "Stepparent, stepchild," right.        

11       A.    "Or the parent, stepparent or legal

12 guardian of associate, spouse or" --

13       Q.    Okay.  And then, how about in the

14 next paragraph?  Is there another reference to

15 step?                                              

16       A.    Yes.  Step-siblings.

17       Q.    Okay.  So your understanding of

18 this policy then is that if you are related to

19 a sibling by marriage they are still a

20 step-sibling.  And if you're related to a          

21 parent by marriage they are still a stepparent.

22 But if you're related to some sort of uncle or

23 aunt by marriage they get to be a full force

24 uncle or aunt.  They're not a step uncle or

25 aunt.  Is that your understanding of the           
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1 policy?

2       A.    Can you re-ask the question?

3       Q.    Yeah.  I phrased that awkwardly.  I

4 apologize.  So is your understanding of the

5 policy that when you are related to a sibling      

6 by marriage that person is still a

7 step-sibling?

8             MR. TAYLOR:  I'm going to object.

9 One, on relevance grounds.  And two, I'm not

10 quite sure what you're asking, counsel.  I         

11 don't know how the witness can know.

12             MR. MURPHY:  Well, on the relevancy

13 argument, I mean, if we want to stipulate that

14 the bereavement issue isn't relevant to the

15 charge, which I don't necessary think it is,       

16 that's fine.  I'll drop this line of

17 questioning.  But I'm just going off of the

18 witness's definition of uncle is anyone related

19 to you by blood or marriage.

20             MR. TAYLOR:  Well, the policy says     

21 what the policy says.  If you're asking him to

22 interpret the policy, I would say the document

23 speaks for itself.

24             JUDGE OLIVERO:  I'm going to

25 overrule the objection.  You did get into quite    
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1 a line of questioning about the bereavement

2 policy -- so I'm going to allow Mr. Murphy some

3 leeway in his cross examination.  Go ahead Mr.

4 Murphy.

5       Q.    Is the term "step uncle" used in       

6 this policy?

7       A.    No.

8       Q.    But the term "step-sibling" is?

9       A.    Yes.

10       Q.    Okay.  And the term stepparent is?     

11       A.    Yes.

12       Q.    And stepchild is?

13       A.    Yes.

14       Q.    Is the term "aunt" or "uncle" used

15 anywhere in the policy?                            

16       A.    Yes.

17       Q.    And where is that?

18       A.    In the third point, where it says,

19 "In the event of a death, family -- not

20 specified above, such as an aunt, uncle, niece,    

21 nephew, eligible associates allowed up to one

22 work day of paid bereavement leave.

23       Q.    Don't you think if the policy

24 intended to cover step uncles, it would state

25 step uncle like it has stated all these other      
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1 step relatives?

2             MR. TAYLOR:  Object to that

3 question, your Honor.

4       A.    No.

5             JUDGE OLIVERO:  It's cross.  I'm       

6 going to allow him some leeway.  You can

7 answer.

8       A.    No.

9       Q.    Why?

10       A.    The explanation that was given to      

11 me and other members in a meeting about this

12 policy was the reason that they put the step in

13 there on the certain parts is that you can't

14 come in and say that Joe Schmoe, who lives next

15 door to my brother I've known for 30 years,        

16 died and I need to go to his funeral.

17       Q.    Who gave that explanation?

18       A.    I can't recollect who said it.  I

19 mean, it could have been Jeff Mericoni or --

20       Q.    When was this meeting?                 

21       A.    I don't remember.

22       Q.    Okay.  Thank you.  You testified

23 about different individuals who you know have

24 taken personal days, either before or after a

25 holiday.  Remember when you testified --           
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1       A.    Yes.

2       Q.    And I think one of them was Cliff

3 Shutts and one was Bruce Rice?

4       A.    Yes.

5       Q.    Do you happen to know the actual       

6 circumstances of their personal days, of those

7 instances of them using a personal day?

8       A.    No.

9       Q.    You testified earlier about the

10 previous hearing in an NLRB matter, where you      

11 testified.  I believe that was case

12 9-CA-158662.  Remember?

13       A.    The one that went to trial?

14       Q.    Yes, sir.

15       A.    Yes.                                   

16       Q.    Did you read the Judge's decision

17 in that case?

18       A.    A while ago, yes.

19       Q.    Okay.  Do you remember her

20 discussing the testimony of Dave Luehrmann with    

21 respect to the April, 2015 meeting that Clyde

22 spoke at?

23       A.    I can't tell you what exactly was

24 said, no.

25       Q.    But do you remember that meeting       

      Case: 18-1685     Document: 9-1     Filed: 07/24/2018     Page: 10197      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 102



1250 EYE STREET -  SUITE 350 - WASHINGTON DC 20005 -- 888-777-6690
VERITEXT NATIONAL COURT REPORTING COMPANY

Page 97

1 coming up during that hearing?

2       A.    Yes.

3       Q.    Okay.  Do you remember what Dave

4 said, Dave Luehrmann?

5       A.    No.                                    

6       Q.    Do you remember what you said?

7       A.    About that meet something?

8       Q.    Yes.

9       A.    Yes.

10       Q.    What did you say in that hearing       

11 about the April, 2015?

12       A.    I believe I already testified to

13 it, as to what was said in that meeting.

14       Q.    Oh, no, no.  What did you say about

15 that meeting in the hearing of the other unfair    

16 labor practice charge?  How did you recall the

17 meeting the last time you testified about it?

18       A.    I'm not sure.

19       Q.    Do you remember Dave Luehrmann

20 giving a different -- describing what Clyde        

21 said differently than how you've described it

22 today?

23       A.    No.

24       Q.    Is it your testimony, I mean you

25 said that -- you testified earlier that you        
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1 felt like Clyde was -- this April, 2015 meeting

2 was one of the instances where Clyde kind of

3 spoke about your prior Board filing activity.

4 Did he actually use your name in the April,

5 2015 meeting?                                      

6       A.    No.

7       Q.    Isn't it true that -- let me turn

8 your attention to Joint Exhibit 1, which is the

9 current collective bargaining agreement.  And

10 please turn to page 19.  And can you read to me    

11 what it says, the first article heading on the

12 that page?

13       A.    Per Article 27?

14       Q.    Yes, sir.  Just the title.  I don't

15 want you to read the whole thing.                  

16       A.    "Attendance."

17       Q.    And is this the attendance policy,

18 currently in effect?

19       A.    Yes.

20       Q.    Okay.  Isn't it true that this         

21 attendance policy is new to this collective

22 bargaining agreement?

23       A.    No.

24       Q.    No?  Okay.

25       A.    My understanding of it is it was       
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1 basically moved from one section to another.

2       Q.    Okay.

3       A.    That was -- I'm sorry.  That was in

4 reference to the personal days.

5       Q.    Right.                                 

6       A.    Which was under holidays or

7 something before.  And was moved to a different

8 section.

9       Q.    Right.  So let's go back to the

10 first question.  So isn't it true that the         

11 attendance policy is new to this collective

12 bargaining agreement?

13       A.    I will agree that there's changes,

14 yes.

15       Q.    I didn't ask if there were changes.    

16 Completely new.  Isn't it true that this

17 attendance policy is completely new to this

18 collective bargaining agreement?

19       A.    I would say that there's parts of

20 it that were the same in the other part, as far    

21 as discipline wise.

22       Q.    Okay.

23             MR. MURPHY:  This document is

24 marked R4.

25             MR. TAYLOR:  This is already in the    
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1 record.

2             MR. MURPHY:  It is?

3             MR. TAYLOR:  It's part of the --

4             MR. MURPHY:  The old CBA?

5             MR. TAYLOR:  Yes.  It's part of the    

6 joint exhibits.

7             MR. MURPHY:  For ease of reference

8 I'm going to go ahead and -- well, how about

9 this?  It's already in the record.  So I don't

10 need to move to introduce it.  May I give the      

11 witness a standalone copy so that ease of

12 reference is --

13             JUDGE OLIVERO:  That's fine.

14       Q.    And could you show me in this

15 document, which is the old collective              

16 bargaining agreement, where the attendance

17 policy, in a previous form, is?

18       A.    It's not in there.

19       Q.    Okay.  Thank you.  And then, while

20 you're on that document, could you go to page      

21 5, please?

22       A.    On the old one?

23       Q.    On the old one.  Yes, sir.  Just

24 open it to page 5, if you would.  And then

25 would you open the new collective bargaining       

      Case: 18-1685     Document: 9-1     Filed: 07/24/2018     Page: 105101      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 106



1250 EYE STREET -  SUITE 350 - WASHINGTON DC 20005 -- 888-777-6690
VERITEXT NATIONAL COURT REPORTING COMPANY

Page 101

1 agreement to page 5 also?

2       A.    Okay.

3       Q.    Is it not true that in both

4 documents there is a paragraph that begins, "In

5 order to qualify for eight hours of straight       

6 time pay for a holiday not worked," and that

7 that paragraph that begins the way I just read,

8 exists in exactly the same form in both

9 documents?

10       A.    Under the new one?                     

11       Q.    Under the new one.

12       A.    The personal days are not listed up

13 top.

14       Q.    Okay.  So could you find the

15 paragraph that begins, "In order to qualify,"      

16 and read that paragraph --

17       A.    I see it in the bottom of that

18 section.

19       Q.    Read that paragraph please?

20       A.    "In order to qualify for eight         

21 hours of straight time pay for a holiday not

22 worked it is provided the employee must work

23 the regularly scheduled workday that

24 immediately precede and follow the holiday.

25 Except in cases of illness or injury sustained     
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1 by a doctor's statement."

2       Q.    And then turning to the old

3 agreement, could you find that same paragraph

4 in the old agreement?

5       A.    Yes.                                   

6       Q.    I don't want to ask you to read it?

7       A.    Same thing.

8       Q.    Is it word for word identical?

9       A.    Yes.

10       Q.    So now that you see the attendance     

11 policy wasn't in the old agreement, isn't it

12 true that the term "excused absence" or

13 "unexcused absence" was a newly introduced term

14 just for the attendance policy in the new

15 agreement?                                         

16       A.    Are we on a different page again?

17       Q.    Page 19, Article 27 of the new

18 agreement?

19       A.    Okay.

20       Q.    Uses the terms "unexcused absence"     

21 and "excused absence" to define how an employee

22 gets disciplined under the new attendance

23 policy.  Is that not true?

24       A.    Can you ask the question, again?

25       Q.    Sure.  Does the new attendance         
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1 policy, on page 19, use the term "unexcused

2 absence" to indicate when an associate gets

3 disciplined under the new attendance policy?

4       A.    It does say that.  Employees are

5 subject to discipline for unexcused absences.      

6       Q.    Okay.  Great.  Does -- turning back

7 to page 5, again, the same paragraph, in order

8 to qualify for eight hours of straight time

9 pay," is there anything in that paragraph --

10 does the term "unexcused absence" or "excused      

11 absence" appear anywhere in that paragraph?

12       A.    No.  But neither does personal day

13 or bereavement.

14       Q.    All right.  Thank you.  So back to

15 this meeting January, 2017 that you testified      

16 about earlier.  Where you said you were issued

17 a disciplinary document for -- sorry, where you

18 said you were disciplined for not calling off

19 an hour before taking your --

20       A.    Mm-hmm.                                

21       Q.    Not calling off an hour before the

22 start of your shift.  You said that you were

23 issued a discipline in a January meeting?

24       A.    Yes.

25       Q.    What policy or section of the CBA      
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1 or collective bargaining agreement was that

2 discipline issued pursuant to?

3       A.    I thought it was in here about the

4 hours call off.

5       Q.    I'm going to mark this as R3 --        

6 well -- I'm going to mark this as R3.

7                  -  -  -  -  -

8             (Thereupon, Respondent's Exhibit 3,

9             was marked for purposes of

10             identification.)                       

11                  -  -  -  -  -

12       Q.    So is this the document you were

13 issued at that meeting?

14       A.    Yes.

15       Q.    Okay.  Does it state in the first      

16 paragraph that this is a discipline for an

17 unexcused absence?

18       A.    Yes, it does.

19       Q.    So is it not true that this

20 discipline was issued under the new attendance     

21 policy for an unexcused absence?

22       A.    I don't know without -- yes.

23       Q.    Okay.  Thank you.  And is that

24 because in the new attendance policy, Paragraph

25 2 of Article 27, it defines what an unexcused      
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1 absence is and what absences are actually

2 considered excused.

3       A.    Yes.

4       Q.    And personal days is listed as an

5 excused absence?                                   

6       A.    Yes.

7       Q.    Okay.  So then we need to turn to

8 personal days and find out how you get

9 something called a personal day.  So please

10 turn to page 3.  It's going to be Article 3,       

11 Section 6.  Can you read the second sentence of

12 Section 6?

13       A.    "In order to use a personal day,

14 employee must call off at least one hour prior

15 to the start of his shift."                        

16       Q.    Okay.  Thank you.  And so, turning

17 back to R3, it indicates that -- and you've

18 already explained this, we know, about your

19 daughter.  But it says that you called his

20 phone at 5:16 a.m., correct?                       

21       A.    Yes.

22       Q.    And your start time that day was 6

23 a.m., correct?

24       A.    My bid start time was --

25       Q.    That's not what I asked.  I said       
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1 your scheduled start time that day was 6 a.m.,

2 correct?

3       A.    I agreed to Todd Allender to help

4 out to start coming in at 6.  Yes.

5       Q.    Okay.                                  

6             MR. MURPHY:  I move for admission

7 of R3, your Honor?

8             MR. TAYLOR:  No objection.

9             JUDGE OLIVERO:  Respondent's

10 Exhibit 3 is admitted.                             

11             MR. MURPHY:  I have no further

12 questions.

13             JUDGE OLIVERO:  Redirect.

14             MR. TAYLOR:  Yes, your Honor.  Just

15 a couple.                                          

16      REDIRECT EXAMINATION OF STEVEN WAYNE

17                ROTTINGHOUSE JR.

18 BY MR. TAYLOR:

19       Q.    Mr. Rottinghouse, back in April of

20 2015, are you aware of any other employees at      

21 that Airgas location filing charges during

22 that, let's say the months leading up to a six

23 month period or a year period leading up to

24 2015?

25       A.    No.  Hold on.  There was an            
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1 employee, I don't know exactly what he did,

2 that was fighting the company a lot was Jack

3 Baker.  So I don't know if he was involved in

4 --

5       Q.    Whether he ever filed a charge?        

6       A.    Yes.

7       Q.    Is Mr. Baker still with the

8 company?

9       A.    No.

10       Q.    When did he leave the company?         

11       A.    I'm not sure.

12       Q.    Can you ballpark it?

13       A.    I would say it was either 2014 or

14 '15.

15       Q.    Do you know if Mr. Baker left the      

16 company at the time you had that meeting, April

17 of 2015?

18       A.    No.

19       Q.    If you know?

20       A.    I don't know.                          

21       Q.    Now, on November 22nd of 2016 --

22 I'm sorry, amend that.  November 23rd of 2016.

23 That's the Wednesday before Thanksgiving?

24       A.    Okay.

25       Q.    Were you -- I want to make sure        
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1 we're clear on this.  Were you granted a

2 personal day for that day?

3       A.    Yes.

4             MR. TAYLOR:  No further questions.

5             JUDGE OLIVERO:  Okay.  Thank you,      

6 sir.  You may step down.  Please don't discuss

7 your testimony with anyone until the matter is

8 concluded.

9             THE WITNESS:  Thank you.

10             MR. TAYLOR:  Your Honor, I have        

11 another witness.  I would like a little bit of

12 time off the record to go retrieve him.

13             JUDGE OLIVERO:  Well, I was going

14 to tell the parties that I would like to take a

15 lunch break at this point.  Is an hour             

16 sufficient?  Okay.  So let's go off the record

17 until 2:15.

18             (Off the record.)

19             JUDGE OLIVERO:  We're back on the

20 record in Airgas USA LLC 09-CA-189551.  Mr.        

21 Taylor, do you have another witness?

22             MR. TAYLOR:  Yes, your Honor.  I'd

23 like to call Barry Perkins to the stand.

24 (Whereupon,

25                  BARRY PERKINS                     
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1 Was called as a witness by and on behalf of the

2 Charging Party and, after having been duly

3 sworn, was examined and testified as follows:)

4             JUDGE OLIVERO:  Please have a seat.

5 State your full name and spell your first and      

6 last name for the record.

7             THE WITNESS:  Barry, B-A-R-R-Y,

8 Perkins, P-E-R-K-I-N-S.

9             JUDGE OLIVERO:  Mr. Taylor, you may

10 inquire.                                           

11             MR. TAYLOR:  I'm sorry, your Honor.

12       Q.    Mr. Perkins, where are you

13 employed?

14       A.    Airgas.

15       Q.    How long have you been employed at     

16 Airgas?

17       A.    21 years.

18       Q.    What position are you employed?

19       A.    I'm a driver.

20       Q.    What shift do you work on?             

21       A.    Third shift.

22       Q.    Do you hold any position in the

23 union?

24       A.    Yes, I'm a union steward.

25       Q.    How long have you been a union         
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1 steward?

2       A.    Oh, about nine years, roughly.

3       Q.    For the last nine years?

4       A.    Nine years.

5       Q.    For the last nine years?               

6       A.    Yeah, roughly.

7       Q.    Have you processed any grievances

8 on behalf of Steve Rottinghouse?

9       A.    Yes.

10       Q.    Are you familiar with a grievance      

11 that was filed over Airgas's refusal to pay

12 holiday pay for the Thanksgiving holiday, 2016?

13       A.    Yes.

14             MR. TAYLOR:  Your Honor, I'd like

15 to approach the witness?                           

16             JUDGE OLIVERO:  Sure.

17       Q.    Showing the witness what's already

18 in evidence, General Counsel 7, 8, 9 and 10.

19 Actually, you have that in front of you.  All

20 right.  So you have in front of you now,           

21 General Counsel 7 through 10.  I want to

22 specifically direct your attention to General

23 Counsel's 8.

24       A.    Okay.

25       Q.    Do you recognize that?                 
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1       A.    Yes.

2       Q.    And what is that document?

3       A.    Steve Rottinghouse filed a

4 grievance on -- he wasn't paid for the day

5 after Thanksgiving and the day of Thanksgiving.    

6       Q.    Okay.  And then there's General

7 Counsel's 9.  Can you take a look at that one?

8       A.    Okay.

9       Q.    Do you recognize that one?

10       A.    Yes.                                   

11       Q.    What is that?

12       A.    Steve had, his uncle had passed

13 away.  He took a bereavement day on the

14 following Monday on that Thanksgiving weekend.

15       Q.    And Saturday and Sunday, were those    

16 work days?

17       A.    No.

18       Q.    And is that, on both of those

19 documents, is that your signature?

20       A.    Yes.                                   

21       Q.    On the right, I guess?

22       A.    Yes.

23       Q.    Actually, it looks like you signed,

24 going back to General Counsel's 8, again, is

25 that your signature down there below where it      
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1 says -- actually, it looks like you signed

2 where it says "Business Agent."  Is that your

3 signature?

4       A.    Yes.  It's still under protest.

5       Q.    And then, since you've got, just so    

6 the record is complete, you've got these other

7 two grievances in front of you.  Are you

8 familiar with those grievances, as well,

9 General Counsel's 10 and 7?

10       A.    Yes.                                   

11       Q.    And those, are those also your

12 signatures on those grievances?

13       A.    Yes.

14       Q.    Now, before we got into -- I want

15 to talk to you a little bit about those            

16 grievances and about those issues.  But before

17 we get into that, I want to show you what have

18 been marked for identification purposes as

19 General Counsel's 15 and 16.

20             Okay.  So you have General             

21 Counsel's 15 and 16 in front of you.  Do you

22 recognize those?

23       A.    Yes.

24       Q.    What are though?

25       A.    Those are time sheets that are         
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1 personal, like, vacation, holiday request,

2 personal days, et cetera.  Floating holidays.

3       Q.    And one of them is General

4 Counsel's 15 is for Cliff Shutts, right?

5       A.    Correct.                               

6       Q.    And General Counsel's 16, at the

7 top, the name is Bruce Rice, correct?

8       A.    Correct.  I'm sorry, no.  I've got

9 -- you gave me two 15s.

10       Q.    It was a trick question.  I was        

11 trying to impeach my own witness.

12             Okay.  Now, so you've got 15 and

13 16, now you have 16 in front of you, correct?

14       A.    Right.

15       Q.    That one is Bruce Rice, right?         

16       A.    Correct.

17       Q.    Have you seen these before?

18       A.    Yes.

19       Q.    And when did you first see these?

20       A.    In January.  It was early January      

21 after Steve had told me that they had been

22 scheduling personal days for holidays, before

23 holidays.

24             MR. MURPHY:  I'm sorry, could you

25 repeat that?  I'm sorry.  I missed that.           
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1       A.    I seen these first in January.

2 They were, I got copies of them from Dave's

3 book in the office.  These are after Steve had

4 complained that they were scheduling personal

5 days after holidays -- or before holidays, I'm     

6 sorry.  Or after.

7             MR. MURPHY:  Thank you.

8       Q.    So let's talk about, you said you

9 got them from, where did you get them from?

10       A.    Dave's office.                         

11       Q.    Dave Luehrmann?

12       A.    Yes.

13       Q.    And how did you get them?

14       A.    There's a book in there that's open

15 to us.  It controls our records.                   

16       Q.    Okay.  You would say controls your

17 attendance records?

18       A.    Correct.

19       Q.    And how did you make these copies?

20       A.    I took a picture of them.              

21       Q.    Using?

22       A.    My phone.

23       Q.    Okay.  Do you have that phone with

24 you today?

25       A.    Yes.                                   
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1       Q.    Do you still have those pictures on

2 your phone?

3       A.    Yes.

4       Q.    All right.  So I want to direct

5 your attention, then, to General Counsel's 15,     

6 I guess.  The one that says "Cliff Shutts" on

7 it.  Do you see that?

8       A.    Yes.

9       Q.    Okay.  First off, I want to know do

10 you know what these designations mean, V and P     

11 and it looks like F?

12       A.    V would be for vacation.  F would

13 be for floating holiday.  And P would be for

14 personal.

15       Q.    Okay.  And on Mr. Shutts's             

16 attendance calendar, is this for 2016, by the

17 way?

18       A.    Yes.

19       Q.    Okay.  I mean, it's cut off up top.

20 That's why I'm asking.  On this one it's cut       

21 off.  And then, down here in December, 2016, it

22 shows that he took up -- well, there's a P

23 there, for December 27th?

24       A.    Yes.

25       Q.    And do you know if that's the day      
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1 after a holiday?

2       A.    Yes.

3       Q.    Okay.  And then there's also a P on

4 December 30th.  Would that be -- I'm not sure

5 of this one.  Would that be, I guess that would    

6 be the day before a holiday, right?

7       A.    Yes.

8       Q.    Okay.  And then, on, moving up to

9 September, Friday, September 2nd, if you know,

10 was that also the day before a holiday?            

11       A.    Yes.  I believe so.  I'm not sure.

12       Q.    The Labor Day holiday?

13       A.    Yeah.  Labor Day.  Yes.

14       Q.    And why did you take -- why did you

15 choose Mr. Shutts?  Why did you take a photo of    

16 his calendar?

17       A.    Because Steve Rottinghouse had

18 informed me that they was giving personal days,

19 paid personal days before holidays.

20       Q.    And do you know whether or not he      

21 was paid for the holidays that he either

22 followed or preceded?

23       A.    No, I don't.

24       Q.    All right.  Turn your attention to

25 General Counsel 16.  Bruce Rice?                   
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1       A.    Okay.

2       Q.    And Bruce shows, if we look down at

3 the corner there, it looks like all the same

4 types of markings, Vs and Ps.  December 30th,

5 that's marked with a P?                            

6       A.    Yes.

7       Q.    And were there any other dates

8 there where it looked like Mr. Rice may have

9 taken a paid personal day before or after a

10 holiday?                                           

11       A.    Not that I see.

12       Q.    That's why I asked you because I

13 don't see it either.

14             Okay.  All right.  I have no

15 further questions about -- well, let me back       

16 up.  Let me ask you one more question, not

17 specifically about the document but about

18 Mr. Rice.  Do you know whether or not Mr. Rice

19 was paid for the new years 2017 holiday?

20       A.    Yeah.  I spoke to Bruce Rice.  And     

21 he informed me that he was paid.

22       Q.    Okay.  All right.  I would like to

23 go ahead and move General Counsel's 15 and 16

24 into evidence?

25             JUDGE OLIVERO:  Any objection, Mr.     
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1 Murphy?

2             MR. MURPHY:  One question -- maybe

3 one or two questions on voir dire just to get

4 some clarity on one thing.

5      VOIR DIRE EXAMINATION OF BARRY PERKINS        

6 BY MR. MURPHY:

7       Q.    Barry, on these two documents,

8 these were photographed from a book that is not

9 the same book as the attendance tracking book

10 that is kept and maintained by Allender,           

11 correct?

12       A.    Correct.

13       Q.    Okay.  And so these photographs are

14 of pages of a book that does not -- the purpose

15 of which is not to track attendance, correct?      

16       A.    I disagree.

17       Q.    Okay.  So is the purpose to track

18 the number of paid or unpaid days off that

19 people are taking?

20       A.    And sick, I believe.                   

21       Q.    And sick?

22       A.    And unpaid sick.

23       Q.    So as far as you know, is this book

24 used for payroll purposes?  Or is the Allender

25 book used for payroll purposes?                    
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1       A.    Dave does the payroll.  So I

2 believe Dave has control over the accurate,

3 these books.

4             MR. MURPHY:  Yes, I object that he

5 hasn't authenticated these.  I believe he took     

6 the photographs.  But I don't believe he's

7 properly authenticated the document that is the

8 subject of the photographs or what the data in

9 them represents.

10             JUDGE OLIVERO:  I have a few           

11 questions myself.  It says at the top to use

12 red ink to denote unexcused absences.  Do you

13 know if any of the writing on these pages was

14 originally in red ink?

15             THE WITNESS:  I can't answer that.     

16             JUDGE OLIVERO:  You can't answer

17 that?  Do these pictures look the same as when

18 you took them on your phone?

19             THE WITNESS:  Yes.

20             JUDGE OLIVERO:  I'm going to allow     

21 General Counsel's 15 and 16.  Again, I

22 understand your objection.  But I think it

23 would go toward the weight that I'm going to

24 give this, or not.  So General Counsel's 15 and

25 16 are now admitted.                               
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1       Q.    So now I want to direct your

2 attention back to the holiday pay and -- and I

3 don't know that you need to actually consult

4 the documents for these questions.  Were you

5 present for the first grievance meeting that       

6 was held over those grievances?

7       A.    On L4?

8       Q.    Yes.  I'm specifically concerned

9 about the part dealing with bereavement leave

10 and also with obviously the holiday pay?           

11             MR. MURPHY:  Objection.  There's

12 two separate grievances.  Not specifically one.

13             MR. TAYLOR:  I did say two.

14             JUDGE OLIVERO:  I think you said

15 grievances.                                        

16             MR. MURPHY:  I thought he said

17 specifically --

18             JUDGE OLIVERO:  Maybe I misheard

19 it.  You're talking about two grievances,

20 right?                                             

21             MR. TAYLOR:  Yeah, with the two

22 grievances dealing with holiday pay and

23 bereavement.

24             MR. MURPHY:  Two grievances.

25 Sorry.                                             
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1             MR. TAYLOR:  I'm not trying to

2 conflate things here.  Not intentionally

3 anyway.

4       Q.    So there were four grievances.  And

5 were they all heard at the same time?              

6       A.    Yes.

7       Q.    And do you recall, do you see the

8 dates on those grievances, when they were

9 filed?

10       A.    Yes.  When they were filed?            

11       Q.    Yeah.

12       A.    Yeah, they were filed on 9/7.

13       Q.    12/7?

14       A.    I'm sorry.  12/7.

15       Q.    So the date on there, December 7th     

16 -- are accurate?

17       A.    Correct.

18       Q.    And when was the grievance meeting

19 held following the filing of the grievances?

20       A.    The first step?                        

21       Q.    Yes.

22       A.    The 9th.

23       Q.    The 9th of what month?

24       A.    I'm sorry, December 9th of '16.

25       Q.    I'm trying not to insert anything.     
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1 I want you to tell us.

2       A.    Okay.

3       Q.    So with respect to that particular

4 meeting, who was present for that?

5       A.    Dave Luehrmann.  Clyde Froslear.       

6       Q.    And were you present?

7       A.    Yes.

8       Q.    And anybody else?

9       A.    Steve Rottinghouse.

10       Q.    Okay.  And what was discussed at       

11 that meeting?

12       A.    All the grievances.  I mean --

13       Q.    Well, let's talk about the holiday

14 pay grievance, the Thanksgiving holiday pay

15 grievance first.  What was discussed about the     

16 Thanksgiving holiday pay grievance?

17       A.    That Steve had taken a personal day

18 on that Wednesday following the holiday.  And

19 that they were denying him the Thanksgiving and

20 day after Thanksgiving.                            

21       Q.    Okay.  And are those both holidays

22 for the company?

23       A.    Yes.

24       Q.    And you said that he had taken the

25 Wednesday, you said following.  But I think you    
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1 meant before?

2       A.    Before.  I'm sorry.

3       Q.    Just trying to get it clarified.

4 And who was speaking for the company?

5       A.    Clyde.                                 

6       Q.    And is that Mr. Froslear?

7       A.    Yes.  Clyde Froslear.

8       Q.    And what did Mr. Froslear say about

9 why the Employer had denied Mr. Rottinghouse

10 his holiday pay?                                   

11       A.    That he didn't work the day before

12 the holiday.

13       Q.    And do you recall him saying

14 anything else about why he was denied the

15 holiday pay?                                       

16       A.    Just that he didn't work the day

17 before the holiday.

18       Q.    Did he say, do you recall where he

19 said anything about clarifying the contract?

20             MR. MURPHY:  Objection, leading.       

21 And I really do object this time.

22             JUDGE OLIVERO:  I understand that.

23 I will allow it.  But again, the testimony

24 received in this way is entitled to less

25 weight.                                            
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1             MR. TAYLOR:  I understand, your

2 Honor.

3       Q.    If you could answer the question?

4       A.    Can you re-ask that please?

5       Q.    Can you recall whether he or           

6 anybody else said anything about clarifying the

7 contract?

8             MR. MURPHY:  Objection, leading.

9             JUDGE OLIVERO:  Overruled.  You can

10 answer.                                            

11       A.    Not that I recall.  I've heard that

12 phrase before in grievance meetings.  But I

13 couldn't tell you whether he said it in this

14 meeting or not.  I can't recall that.

15       Q.    Was there any discussion about the     

16 contract in connection with the discussion

17 about the holiday pay?

18             MR. MURPHY:  Objection, leading.

19             JUDGE OLIVERO:  Overruled.  You can

20 answer.                                            

21       A.    I hate to ask again?

22       Q.    Was there any discussion about the

23 contract in connection with the holiday pay

24 grievance?

25       A.    Other than the wording?  Is that       
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1 what you're --

2       Q.    I'm just asking, do you recall

3 whether Mr. Froslear or anybody else said

4 anything about the collective bargaining

5 agreement in connection with discussing the        

6 holiday pay grievance?

7       A.    Yeah.  Clyde stated, Clyde Froslear

8 stated that the contract states that you have

9 to work the day before the holiday.

10       Q.    I want to turn your attention to       

11 the bereavement grievance, okay?

12       A.    Okay.

13       Q.    What did the company say, if

14 anything, about why it did not give Mr.

15 Rottinghouse his bereavement day that was          

16 requested for November 28th?

17       A.    Clyde Froslear stated that it was a

18 step uncle.  And my argument was that there was

19 no such thing as a step uncle.  It was by

20 blood.  And the bereavement policy clearly         

21 states that an aunt or uncle, et cetera.  And

22 they were going, the company was going on that

23 it was a step uncle.

24       Q.    Okay.  Were any of those grievances

25 resolved that day?                                 
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1       A.    No.

2       Q.    What about the bereavement leave

3 grievance?  Do you know when that was resolved?

4       A.    That was I think resolved in

5 January.                                           

6       Q.    All right.  Were you ever present

7 when any of Airgas's managers or supervisors

8 discussed the filing of NLRB charges by

9 employees?

10       A.    I'm sorry?                             

11       Q.    Were you ever present when any of

12 Airgas's managers or supervisors discussed the

13 filing of NLRB charges by employees?

14       A.    Like a group meeting?

15       Q.    In any kind of meeting, in any kind    

16 of setting.

17       A.    Yes.

18       Q.    All right.  So who in management

19 did you hear talking about filing of NLRB

20 charges by employees?                              

21       A.    Clyde Froslear.

22       Q.    And on how many occasions did you

23 hear Mr. Froslear talk about that issue?

24       A.    Two.

25       Q.    When did you first recall hearing      
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1 Clyde Froslear talk about the filing of NLRB

2 charges by employees?

3       A.    I don't really recall an actual

4 date.  But I recall that we actually had a

5 group meeting that was, I mean it was a branch     

6 meeting.  It was every employee, every driver.

7       Q.    So you say you don't recall the

8 date.  But can you give us an approximate

9 timeframe?

10       A.    It has been two, three years ago.      

11 It's been a while.

12       Q.    So what was the purpose of this

13 meeting?

14       A.    Basically just to discuss that

15 there was -- Clyde stated that -- he called us     

16 all together.  And basically there was -- he

17 stated that there was a -- corporate was upset

18 or angry that there was a lot of NLRB charges

19 being filed.  And basically he said under NLRB

20 standards they kind of want everybody to be        

21 treated the same.

22       Q.    Okay.  What else did he say about

23 that?

24       A.    Other than -- that's pretty much

25 it.  I mean, he said everybody would be treated    
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1 equally from here on out.  And that all the --

2 that by NLRB standards.

3       Q.    Who all was present for that

4 meeting?

5       A.    Names?  Or just --                     

6       Q.    Well, if you know the names.  I

7 realize it was a couple of years ago.

8       A.    Every driver there in the morning,

9 I can pretty much give you.

10       Q.    So what time of the day was the        

11 meeting held?

12       A.    I believe it was early morning,

13 about 7 a.m., roughly.

14       Q.    Were you working on third shift at

15 that time?                                         

16       A.    Correct.

17       Q.    Was Mr. Rottinghouse at that

18 meeting?

19       A.    I don't recall.

20       Q.    Now, at this meeting was there any     

21 kind of discussion about discipline?

22       A.    Just that it -- basically, the only

23 thing that everybody was going to be treated

24 the same.  There would be no, I don't know how

25 to phrase it.  No tap on the back, there will      
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1 be no more verbal warnings.  Everybody would be

2 treated equally.

3       Q.    Okay.  If there was no verbal

4 warnings, what kind of warnings would there be?

5       A.    Written.                               

6       Q.    I'm just trying to narrow this down

7 a little bit.  You said about every driver was

8 there.  About how many drivers would that be?

9       A.    I'd say eight or nine.

10       Q.    Any managers there besides Mr.         

11 Froslear?

12       A.    I don't recall.  It may have been

13 Dave Luehrmann.  Todd Allender I don't think

14 was there.  If he was I don't recall.  This has

15 been quite a while ago.                            

16       Q.    Now, back in this timeframe, was

17 there anyone in particular who worked at that

18 facility who had been filing NLRB charges, to

19 your knowledge?

20       A.    Yes.                                   

21       Q.    Who was that?

22       A.    Steve Rottinghouse.

23       Q.    All right.  So you said there were

24 two times that you heard Mr. Froslear talking

25 about the filing of NLRB charges by employees.     
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1 When was the second time that you heard that?

2       A.    That was, I believe in January.

3 That was dealt with the holiday grievance.

4       Q.    Is that January, 2017?

5       A.    Yes.                                   

6       Q.    Now --

7             MR. TAYLOR:  Your Honor, could I

8 have a moment?  I just need a document.  I

9 didn't anticipate using it.

10             JUDGE OLIVERO:  Okay.  But we'll       

11 stay on the record.

12             MR. TAYLOR:  I'll approach it a

13 different way.

14       Q.    Mr. Perkins, in addition to the

15 four grievances that we've been talking about,     

16 were you involved in any other grievances in

17 2017 for Mr. Rottinghouse?

18       A.    Other than these four?

19       Q.    Yes.

20       A.    I really don't recall.  I mean --      

21       Q.    Okay.  With regard to personal

22 days, does the Employer have any kind of -- is

23 there any kind of rule in the contract with

24 regard to how far in advance you must call off

25 to get a personal day?                             
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1       A.    An hour before your shift.

2       Q.    And have you ever been involved in

3 a situation with Mr. Rottinghouse involving a

4 personal day that he did not call off far

5 enough in advance?                                 

6       A.    Yes.

7       Q.    Okay.  Do you remember when that

8 situation came up?

9       A.    I'd say that was probably February,

10 January.                                           

11       Q.    Okay.  All right.  So this meeting

12 that you're talking about with Mr. Froslear,

13 the second meeting.  And you're with Mr.

14 Froslear, Mr. Luehrmann, with Mr. Rottinghouse

15 and yourself.  Where did that take place?          

16       A.    In Clyde Froslear's office.

17       Q.    In Mr. Froslear's office.  Do you

18 remember whether, was there a grievance filed

19 over that situation, the personal day situation

20 with Mr. Rottinghouse, where he didn't take off    

21 an hour in advance?

22       A.    Yes.

23       Q.    Okay.  So let's circle back to that

24 meeting, then.  So I think you testified

25 initially that the meeting, the purpose of the     
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1 meeting was to discuss a grievance?

2       A.    Correct.

3       Q.    Do you recall what grievance it was

4 that you were there to discuss?

5       A.    I believe Steve had called -- we       

6 had negotiated new contract language.  And you

7 have to call an hour before your shift.  Well,

8 Steve was late calling in.  He called at, like,

9 five or 10 after, before his shift.  So it was

10 like 5:15 he was supposed to be there at 6.        

11       Q.    Okay.  And was that -- what was the

12 conversation about that grievance at that time?

13       A.    Well, they had wrote him up.  And

14 Steve -- do you want me to take it up onto the

15 whole conversation?                                

16       Q.    Well, tell us how it started.

17 Let's start there.

18       A.    Well, Dave Luehrmann -- Steve and I

19 was called in.  And Dave always reads the write

20 ups.  And if there's any protest or anything we    

21 discuss it.  Well, Steve protested it.  And I

22 believe that Steve stated, looked at Clyde and

23 said, "Why does it always have to come to this?

24 Why couldn't we have talked about this before

25 it comes to this?"                                 
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1             And Clyde's response was, "Well,

2 why is it you always have to file NLRB charges?

3 I've got a list of them here.  Why does it

4 always have to come to that?  I've got a list

5 of them here."                                     

6       Q.    And was there an actual list?

7       A.    I don't know.

8       Q.    All right.

9       A.    I'm assuming.  I thought maybe

10 there was.  He kind of turned in his desk like     

11 he was going to get it out.  But I don't know

12 if there was a list.

13       Q.    How did that meeting come to an

14 end?

15       A.    Basically, I kind of ended it          

16 because it was getting kind of hot.  Tempers

17 were flaring.

18       Q.    And as you were leaving the

19 meeting, did you have any further discussion?

20       A.    Yeah.  Steve and I walked outside      

21 and I discussed the meeting with him and I told

22 Steve I said the comment he made, that could be

23 a charge.

24             MR. TAYLOR:  All right.  Thank you.

25 I have no further questions.                       
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1             JUDGE OLIVERO:  Mr. Murphy, cross

2 examination?

3             MR. MURPHY:  Yeah.  Just a little

4 bit.

5        CROSS EXAMINATION OF BARRY PERKINS          

6 BY MR. MURPHY:

7       Q.    Just to be clear, though, there was

8 no charge filed over that alleged comment,

9 correct?

10       A.    To my knowledge, I'm -- I don't get    

11 involved in the charges.

12       Q.    Okay.  How would you describe --

13 would you agree that the recent, the 2016

14 negotiations for a new collective bargaining

15 agreement were difficult?                          

16       A.    Very.

17       Q.    Okay.  And was a lot of time spent

18 discussing attendance and call outs?

19       A.    I'd say a lot of it was, yes.

20       Q.    And those discussions did lead to      

21 new language in the contract governing those

22 issues, correct?

23       A.    Yes.  There was a change.

24       Q.    Yeah.  What's your understanding of

25 the past practice?                                 
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1       A.    Past practice is personal days if

2 you call in, personal days will be used first.

3       Q.    Okay.  But more generally?  Like,

4 how does a past practice happen?  How does

5 something become a past practice?                  

6       A.    From doing it the same way, year

7 after year.

8       Q.    Good.  So is the attendance policy

9 that's now Article 27 of the new CBA, is that a

10 new attendance policy to this contract?            

11       A.    Yes.

12       Q.    And if the employer were to not

13 enforce it in a particular way over and over

14 again, would that become a past practice, the

15 employer's nonenforcement of a particular          

16 provision of a new policy?

17             MR. TAYLOR:  I'm going to object,

18 your Honor.  This line calls for a legal

19 conclusion.

20             MR. MURPHY:  Well, it calls for the    

21 Steward's interpretation of what it would mean

22 if management did not --

23             JUDGE OLIVERO:  I'll allow him to

24 answer.  But this is his opinion.  And I'm not

25 bound by what he's representing.                   
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1       Q.    Okay.  Yeah.  In your opinion, if

2 management repeatedly failed to enforce a

3 provision of the attendance policy, would that

4 failure become a past practice?

5       A.    Yes and no.                            

6       Q.    Yes and no.  All right.  I'll take

7 that.  So in your opinion, did Mr. Rottinghouse

8 technically fail to qualify for a personal day

9 when he called in 15 minutes late?

10       A.    By contract language, yes.             

11       Q.    Thank you.  Just one last question.

12 I mean, it's one question, four parts.  Are you

13 aware of any allegations any time in the last

14 two years that Dave Luehrmann has ever

15 discriminated against Steve Rottinghouse?          

16       A.    Not to my knowledge.

17       Q.    Are you aware of any allegations

18 that Todd Allender has ever discriminated

19 against Steve Rottinghouse?

20       A.    Yes.                                   

21       Q.    Oh?  What is that?

22       A.    Giving him heavier loads.  There's

23 been a lot of complaints that if a man calls

24 off, just not Steve Rottinghouse, that Todd

25 Allender will give a heavier load to that man.     
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1       Q.    Okay.  So not --

2       A.    Heavier route.

3       Q.    So the allegation wasn't specific

4 to Steve Rottinghouse.  It was to whoever

5 called out?                                        

6       A.    Correct.

7             MR. MURPHY:  Okay.  Thank you.  No

8 further questions.

9             JUDGE OLIVERO:  Redirect?

10             MR. TAYLOR:  No.                       

11             JUDGE OLIVERO:  Okay.  Thank you,

12 sir.  You may step down.  Please don't discuss

13 your testimony with anyone until the matter is

14 concluded.

15             THE WITNESS:  Thank you.               

16             JUDGE OLIVERO:  Mr. Taylor, do you

17 have any other witnesses at this time.

18             MR. TAYLOR:  Well, I'm going to

19 have witnesses.  But they're not my witnesses.

20 I'm going to need to at least put on some          

21 evidence through Respondent's witness or

22 witnesses.  And I don't know -- I mean, I need

23 a custodian of the documents to testify to some

24 of these records.

25             JUDGE OLIVERO:  Are you going to       
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1 call them as a 611C witness or are you going to

2 wait until --

3             MR. TAYLOR:  No, I need to call

4 them in my case in chief, your Honor.

5             JUDGE OLIVERO:  Well, then you can     

6 call whoever you'd like --

7             MR. MURPHY:  You're going to allow

8 that now, even though he hasn't given you

9 notice ahead of time that he was calling a

10 611C.                                              

11             JUDGE OLIVERO:  Well, I don't think

12 he has to give notice ahead of time if you

13 received a subpoena duces tecum, it says that

14 it calls for the testimony of a witness with

15 the documents.                                     

16             MR. MURPHY:  With the documents,

17 yes.

18             JUDGE OLIVERO:  So I think that's

19 what he's doing.

20             MR. MURPHY:  I'm fine with that.       

21             MR. TAYLOR:  I didn't subpoena any

22 of your people independently.  But just

23 subpoenaed the custodian of records.

24             JUDGE OLIVERO:  Who are you going

25 to call as the custodian?                          
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1             MR. TAYLOR:  Well, that depends

2 upon who Mr. Murphy tells me who the custodian

3 of records is.

4             MR. MURPHY:  Well, as I told you

5 before, it's going to depend on the records.       

6 But for the book, calendar, attendance tracking

7 book, it's Allender.

8             MR. TAYLOR:  Okay.

9             MR. MURPHY:  For the pay records,

10 it's Luehrmann.                                    

11             MR. TAYLOR:  All right.  I might

12 need both of them, I guess.

13             MR. MURPHY:  And I'm planning on

14 calling both.

15             MR. TAYLOR:  But unfortunately I       

16 need them in -- I need them as part of my case

17 in chief.  I can't rely upon you.  I have to

18 call those individuals now to put these

19 documents in and have them testify briefly

20 about the documents.                               

21             JUDGE OLIVERO:  They are in the

22 building, correct?

23             MR. MURPHY:  They are.  Who do you

24 want?

25             MR. TAYLOR:  Well, I guess let's       
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1 get Mr. Allender first.

2             MR. MURPHY:  Okay.

3             JUDGE OLIVERO:  Do you have to go

4 downtown stairs?

5             MR. MURPHY:  Yes.                      

6             JUDGE OLIVERO:  Let's go off the

7 record for 10 minutes.

8             (Off the record.)

9             JUDGE OLIVERO:  Back on the record.

10 (Whereupon,                                        

11                  TODD ALLENDER

12 Was called as a witness by and on behalf of the

13 Charging Party and, after having been duly

14 sworn, was examined and testified as follows:)

15             JUDGE OLIVERO:  Please have a seat.    

16 State your full name and spell your first and

17 last name for the record.

18             THE WITNESS:  Todd Allender.

19 T-O-D-D, A-L-L-E-N-D-E-R.

20             JUDGE OLIVERO:  Thank you Mr.          

21 Allender.  Go ahead, Mr. Taylor.

22             MR. TAYLOR:  Thank you.  Your

23 Honor.

24       Q.    Mr. Allender, my name is Eric

25 Taylor.  I'm counsel for the General Counsel in    
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1 this case.  How are you today?

2       A.    Good.

3       Q.    I've got a few questions for you

4 mostly about documents.  So hopefully I won't

5 keep you on too long.  What's your position at     

6 Airgas?

7       A.    I'm the plant manager of the Airgas

8 Cincinnati location.

9       Q.    And how long have you been plant

10 manager?                                           

11       A.    Around 11 years.

12       Q.    How many employees do you have

13 working under you there?

14       A.    About 20, 22.

15       Q.    Is that a fairly constant number?      

16       A.    It's fairly constant.

17       Q.    And what types of positions are

18 those employees employed in?

19       A.    Drivers and plant operators, we

20 have two admin people.                             

21       Q.    Clerical staff?

22       A.    Yes.

23       Q.    Okay.  Now, Mr. Allender, are you

24 responsible for the payroll at the company?

25       A.    No.                                    
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1       Q.    You're not.  Who is responsible for

2 the payroll?

3       A.    Dave Luehrmann.

4       Q.    What are your responsibilities?

5       A.    I'm over operations and                

6 distribution.

7       Q.    Okay.  What's that?  Can you

8 elaborate on that for us?  What's that mean?

9       A.    I basically plan the day-to-day

10 activities at our location.  Logistic, routing,    

11 trucks, production planning for operators,

12 loading of trucks.

13       Q.    So what's that -- what's your day

14 consist of then?  If you could kind of bring us

15 briefly through what one of your days is like?     

16       A.    Coming in.  Looking a over previous

17 night's work.  Get caught up on emails.  Going

18 out and taking a walk around the location,

19 speaking with operators and seeing what

20 functions, how we're coming along so far.  They    

21 start before me.

22       Q.    What time do you start?

23       A.    I start at 8:30.

24       Q.    And what do you work to typically?

25       A.    5 o'clock.                             
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1       Q.    Okay.  All right.  And you have an

2 office in the facility?

3       A.    Yes.

4       Q.    And you keep a calendar in that

5 office?                                            

6       A.    I keep a calendar tracking book,

7 yes.

8             MR. TAYLOR:  Approaching the

9 witness, your Honor?

10             JUDGE OLIVERO:  Go ahead.              

11       Q.    Showing the witness -- we'll try to

12 make it a little shorter.  Show the witness 17,

13 18, 19 and 20?

14             MR. MURPHY:  Okay.

15       Q.    All right.  I've put in front of       

16 you four documents that are in evidence as

17 General Counsel's 17, 18, 19 and 20.  And I

18 recognize that they are just pieces of a

19 calendar.  But I'll ask you if you do recognize

20 those documents?                                   

21       A.    Yes.

22       Q.    Okay.  And for instance, let's look

23 at General Counsel's 17.  Is that a part of one

24 of your calendars?

25       A.    That is a part of my book, yeah.       
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1       Q.    Is that December, a piece of

2 December 2016, if you know?

3       A.    There's Christmas there, yes.  I

4 don't see the year.  But I see that is

5 December.                                          

6       Q.    And the acoustics are pretty good

7 in here.  But the court reporter needs to pick

8 up what your testimony is.

9       A.    Okay.  All right.  I see that it is

10 December.  But I don't see the year.               

11       Q.    Now, I notice for instance on this

12 piece of calendar General Counsel's 17 that

13 there's a star next to Gene.  It says personal

14 day -- "PER."  I shouldn't assume.  Is that

15 personal day?                                      

16       A.    That would be a personal day.

17       Q.    Okay.  What's the star designate?

18       A.    Star designates that he was

19 scheduled to work that day but he called off.

20       Q.    All right.  He called off today.       

21 And do we know when he called off?

22       A.    He would have called off at looks

23 to be -- I shouldn't say -- he would have

24 called off from the time his shift ended the

25 previous day he worked, up until his shift         
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1 started on the 19th.

2       Q.    Okay.

3       A.    Called somewhere in that timeframe.

4       Q.    So he got a star because it was

5 sometime between the time that he got off work     

6 and the time he was supposed to start work

7 again?

8       A.    Yes.

9       Q.    And is that how you designate that

10 type of situation on your calendar?                

11       A.    I designate that as a calling off

12 work.

13       Q.    And then, down here, also on this

14 calendar, it lists Cliff.  Is that Cliff

15 Shutts?                                            

16       A.    Yes, it is.

17       Q.    And PER, that's for personal day

18 there?

19       A.    That's for personal day, too.

20       Q.    Now, he called off right after a       

21 holiday, right?

22       A.    He did not call off.

23       Q.    Well, okay.  He took a personal

24 day, right after a holiday, right?

25       A.    He took a personal day.  He            
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1 scheduled a personal day with me.  So he was

2 scheduled to be off.

3       Q.    So he scheduled a personal day

4 after the holiday?

5       A.    Yes.                                   

6       Q.    And he was paid for the holiday,

7 correct?

8       A.    I don't know.

9       Q.    Okay.

10       A.    He should have been.  If he worked     

11 the day before the holiday too.

12       Q.    But you can't tell from this

13 calendar whether or not he did.  You're saying

14 if he did, he would have been paid?

15       A.    Yes.                                   

16       Q.    All right.  General Counsel's 18.

17 Take a look at that one.  Now, I don't know if

18 you can tell.  It says "Labor Day" there.  So

19 it's a piece of September?

20       A.    Yes.                                   

21       Q.    And on this particular one, I don't

22 think -- actually, I'm not going to ask you any

23 questions about this one.  This one just deals

24 with the bereavement issue.  That's a piece of

25 your calendar, though, right?                      
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1       A.    It's a piece of my book, yes.

2       Q.    Well, I am going to ask you a

3 question.  Because on the bereavement for both

4 Rick and John J -- who is John J?

5       A.    John Jeffries.                         

6       Q.    Who is Rick?

7       A.    Rick Miller.

8       Q.    And it looks like there's cutoff

9 bereavement there.  Do you see it on the right?

10       A.    Yes.                                   

11       Q.    Okay.  What, it's not quite an X,

12 it's like a checkmark and an X together.

13 What's that designate?

14       A.    That is -- that wasn't entered by

15 me.  That was entered by Dave Luehrmann.           

16       Q.    Okay.  So Luehrmann takes your book

17 and does something with it?

18       A.    Yes.  He references my book.

19       Q.    And he does that when he -- he

20 references your book --                            

21       A.    He references my book for payroll.

22       Q.    And the checkmark and X, do you

23 know what that means?

24       A.    I can't say for sure.  So I'm not

25 going to say.                                      
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1       Q.    Okay.  That's fine.  All right.

2 Turn your attention now to General Counsel's

3 19.  Do you see that one?

4       A.    Yes.

5       Q.    All right.  So on that one, you've     

6 got John Jeffries on there in the bottom,

7 right?

8       A.    What date?

9       Q.    I'm sorry, November 28th is what

10 we're looking at.                                  

11       A.    I have John Jeffries, yes.

12       Q.    Okay.  You see that?

13       A.    Yes.

14       Q.    Okay.  And that star designates,

15 that means he called off that day, right?          

16       A.    That's correct.

17       Q.    And he took a personal day?

18       A.    He had a personal day available.

19 So I marked it as personal day, yes.

20       Q.    Okay.  And do you know, was he paid    

21 for that Thanksgiving holiday?

22       A.    I do not know.

23       Q.    Should he have been paid for that

24 Thanksgiving day holiday?

25       A.    He should not have been paid for       
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1 it.

2       Q.    Okay.  Now, you've got also Steve

3 marked on there bereavement leave, with a

4 question mark.  Is that your question mark?

5       A.    It looks like it is.                   

6       Q.    Now that I know somebody else

7 writes on this calendar, it says "unexcused,

8 step uncle."  Is that your handwriting or

9 Mr. Leurmann's?

10       A.    That's Dave Leurmann's handwriting.    

11       Q.    Okay.

12                  -  -  -  -  -

13             (Thereupon, General Counsel's

14             Exhibit 27, was marked for purposes

15             of identification.)

16                  -  -  -  -  -

17                  -  -  -  -  -

18             (Thereupon, General Counsel's

19             Exhibit 28, was marked for purposes

20             of identification.)

21                  -  -  -  -  -

22                  -  -  -  -  -

23             (Thereupon, General Counsel's

24             Exhibit 12, was marked for purposes

25             of identification.)
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1                 -  -  -  -  -

2       Q.    Showing the witness General

3 Counsel's 27, 28 and 12.  Okay General Counsels

4 12, 27 and 28.  Take a second to look at those.

5 Do you recognize those documents, Mr. Allender?    

6       A.    Yes.

7       Q.    And what are they?

8       A.    They are time off requests.

9       Q.    Okay.  And do these go to you, sir?

10       A.    Yes.                                   

11       Q.    And each one of them has a

12 manager's signature.  Is that your signature?

13       A.    Yes, it is.

14       Q.    Now, on in each one of these cases,

15 do you know whether or not these were -- what      

16 types of days -- what type of days off these

17 were, whether they were personal days or some

18 other types of days?

19       A.    No, I do not.

20       Q.    If you look at the last one on --      

21 I'm sorry.  Okay, looking at General Counsel's

22 27.  That one says "Personal Day" on there,

23 right?

24       A.    It says "Personal Day," yes.

25       Q.    So, that one would have been for a     
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1 personal day, right?

2       A.    Well, my answer to that is if

3 that's all he had left at that time then that's

4 what it would have been.  Seeing that it's the

5 end of the year, I'm just guessing that is the     

6 case.

7       Q.    He's requesting a personal day,

8 though, right?

9       A.    He's requesting a personal day.

10       Q.    Are you saying normally he couldn't    

11 schedule that?

12       A.    No.  He can schedule that.  But

13 what I would schedule first is their vacation

14 days and their floating holidays.  I wouldn't

15 schedule a personal day unless they told me        

16 specifically they wanted me to schedule them a

17 personal day.

18       Q.    But right there he did do that,

19 right?

20       A.    He did.  And then, without             

21 reference, the whole year's attendance for

22 Bruce Rice, again, I would say that's all he

23 had left at that time was a personal day.

24       Q.    Okay.  I want to show you General

25 Counsel's 15 and 16.  They are in evidence.        

      Case: 18-1685     Document: 9-1     Filed: 07/24/2018     Page: 156152      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 157



1250 EYE STREET -  SUITE 350 - WASHINGTON DC 20005 -- 888-777-6690
VERITEXT NATIONAL COURT REPORTING COMPANY

Page 152

1             MR. MURPHY:  You didn't move for

2 admission.  But I guess you're going to --

3             MR. TAYLOR:  Yeah, I will offer

4 those.  Thank you.

5             JUDGE OLIVERO:  Now?                   

6             MR. TAYLOR:  I'll offer, 12, 27 and

7 28.

8             JUDGE OLIVERO:  Okay.  Any

9 objection?

10             MR. MURPHY:  No objection.             

11             JUDGE OLIVERO:  General Counsel's

12 12, 27 and 28 are admitted.

13       Q.    So Mr. Allender, I've put in front

14 of you General Counsel's 15 and 16 that are in

15 evidence.  Do you recognize those documents?       

16       A.    No.

17       Q.    You've never seen them before?

18             MR. MURPHY:  Objection.  Asked and

19 answered.

20             JUDGE OLIVERO:  Overruled.  He can     

21 answer.

22       A.    Have I seen these before?

23       Q.    Or if not those specific sheets,

24 have you seen sheets that look like that?  Do

25 you know what they are?                            
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1       A.    I think they are Dave's.

2       Q.    Dave Leurmann's?

3       A.    Dave Leurmann's.

4       Q.    And what type of records does Dave

5 Luehrmann keep for attendance purposes?            

6       A.    I have no idea what he utilizes

7 these for.

8       Q.    Does he use those for payroll, do

9 you know?

10       A.    I don't know.                          

11       Q.    Do you know where he keeps them?

12       A.    I know where he keeps these, yes.

13       Q.    Where does he keep them?

14       A.    He keeps them in a red book in his

15 office.                                            

16                  -  -  -  -  -

17             (Thereupon, General Counsel's

18             Exhibit 13, was marked for purposes

19             of identification.)

20                  -  -  -  -  -                     

21       Q.    All right.  I have put in front of

22 you documents marked General Counsel's 13, for

23 identification purposes.  And it's actually a

24 three-page exhibit.  Do you see the two pages

25 behind it?  You can look at the back two pages.    
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1 I want to ask you about the second and third

2 page first?

3       A.    All right.

4       Q.    Okay.  On that second and third

5 page, are these pages from your calendar, if       

6 you could tell?

7       A.    Yes.

8       Q.    Okay.  So we're looking at

9 September the 2016, right?

10       A.    Yes.                                   

11       Q.    And you can see it's just so I'm

12 just saying this for classification of the

13 record.  Essentially, the calendar is cut in

14 half?

15       A.    Yes.                                   

16       Q.    Because it was too big to

17 apparently put on one sheet.  Taking a look at

18 this in September of 2016, I'm direct your

19 attention to -- let's look at Friday, September

20 2nd.  Can you see where it says Cliff there?       

21       A.    Yes.

22       Q.    And a personal day?

23       A.    Yes.

24       Q.    Okay.  So he took a personal day on

25 Friday, September 2nd.  And that's the day         
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1 before the Labor Day holiday, right?

2       A.    Yes.

3       Q.    If you look at the next page,

4 that's reflected on the next page?

5       A.    Yes.                                   

6       Q.    Okay.  And then, Cliff's also

7 listed after that holiday, too, right?

8       A.    Yes.

9       Q.    And does that mean he's scheduled

10 off that day?                                      

11       A.    Yes.

12       Q.    And now, the first page, do you

13 recognize the earnings statement?

14       A.    I've never seen it before.

15       Q.    Have you seen this type of earnings    

16 statement before?  Do you get one like this?

17       A.    You know what?  I don't get a

18 physical copy of an earnings statement or one

19 online.  And I haven't looked at them for

20 years.                                             

21       Q.    So do you have any reason to

22 dispute that this is a -- says Airgas USA LLC

23 up top.  Is this an Airgas USA LLC earnings

24 statement?

25       A.    I wouldn't dispute it.                 
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1       Q.    And this reflects, and tell me

2 whether or not you can tell us this, that

3 Mr. Shutts was paid for the Labor Day holiday?

4       A.    Yes.

5       Q.    Okay.                                  

6             MR. TAYLOR:  I'd like to offer

7 General Counsel's 13, your Honor?  I can put

8 Mr. Luehrmann in --

9             MR. MURPHY:  No, it's fine.

10             JUDGE OLIVERO:  Okay.  General         

11 Counsel's 13 is admitted.

12                  -  -  -  -  -

13             (Thereupon, General Counsel's

14             Exhibit 14, was marked for purposes

15             of identification.)                    

16                  -  -  -  -  -

17       Q.    I've handed the witness General

18 Counsel's 14, for identification purposes.  And

19 I'm going to ask you the same series of

20 questions, basically.  Can you look at the         

21 second and third page there and see if you

22 recognize those?

23       A.    Yes.  They are copies from my book.

24       Q.    Okay.  In fact, if you look at the

25 third page, it even says -- is that your           
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1 handwriting up there with a little star, I

2 guess a legend that you created that says star

3 equals call off?

4       A.    Yes.

5       Q.    Okay.  So with regard to this then,    

6 this is sort of a slightly bigger more expanded

7 look than the General Counsel exhibits I showed

8 you previously.  You have it still sitting up

9 there next to you, I think?

10             MR. MURPHY:  Objection, I don't        

11 understand the question.

12             MR. TAYLOR:  Okay.

13       A.    You have the same calendar.

14       Q.    Right.  I haven't finished the

15 question.                                          

16             JUDGE OLIVERO:  I'll sustain the

17 objection.  Can you rephrase the question.

18       Q.    Yeah.  So is that the same --

19 General Counsel's 19, I'm showing the witness

20 for comparison purposes.                           

21       A.    Yes.  It's the same.

22       Q.    Okay.  It's just a smaller piece of

23 your calendar?

24       A.    Yes.

25       Q.    Okay.  So on this one, as you          
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1 described earlier you've got John J down on the

2 bottom on November 28th as a personal day.  And

3 you indicated previously in your testimony he

4 should not have been paid for the Thanksgiving

5 day holiday.  If you look at the first page        

6 here, it does reflect that he was paid for the

7 holiday, doesn't it?  Do you see the first

8 line?

9       A.    Yes.  Yes, it does.

10             MR. TAYLOR:  I'd like to offer         

11 General Counsel's 14.

12             JUDGE OLIVERO:  Any objection?

13             MR. MURPHY:  No objection.

14             JUDGE OLIVERO:  General Counsel's

15 14 is admitted.                                    

16                  -  -  -  -  -

17             (Thereupon, General Counsel's

18             Exhibit 29, was marked for purposes

19             of identification.)

20                  -  -  -  -  -                     

21       Q.    Showing the witness General

22 Counsel's 29, for identification purposes.  And

23 ask if you recognize that?

24       A.    Yes.

25       Q.    What do you recognize that to be?      
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1       A.    That is a copy of the calendar that

2 I give out at the beginning of the year for

3 employees to pick.  We have a period where they

4 can pick their vacation.  And we go through and

5 give employees vacation based on seniority.        

6 It's a bid time for vacation.

7       Q.    Okay.  So it's a, you said bid

8 time?

9       A.    That's what I would categorize it

10 as.                                                

11       Q.    Is that contractual, done by

12 contract?

13       A.    Not that I know of.

14       Q.    Okay.  So in any event, this is --

15 so this is indicating that Mr. Jeffries --         

16 these are dates that he selected for vacation

17 at the beginning of the year, at some point at

18 the beginning of the year?

19       A.    Yes.

20       Q.    And do these represent actual          

21 vacation days or some other type of days?

22       A.    I don't care what days you use.

23 They have floating holidays, they have personal

24 days, they have vacation days.  They can plan

25 any of their days that they please.                
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1       Q.    And so this goes to you.  And what

2 do you do with it?

3       A.    Well, it's a little process.  We

4 have a period where we give them, I give out

5 the calendar.  And it's like a two-week period.    

6 And they have two weeks to consult with their

7 family or so be it, and turn this in to me.

8             And then at that time I'll go

9 through.  And we allow two employees off at a

10 time.  So based on seniority, I start with the     

11 senior guy.  And I start filling in the

12 calendar.

13             And then we also have a week after

14 I hand out the first draft, I guess you'd say,

15 based on seniority, where we have a week called    

16 bump week.  Where maybe John Jeffries is third

17 in seniority.  And he got bumped out of a week

18 he wanted by the two higher guys than him.

19             There's a week where he might say,

20 well, since I didn't get those weeks I might       

21 want this week.  And he can bump a less senior

22 guy out of that week.  That's just -- we do

23 that for one more week.  And then we freeze

24 this.

25             And then from there on out, it's       
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1 first come, first served.  If the days are open

2 you can submit a time off request.  And if the

3 day's open, more than likely I would approve

4 it.

5             MR. TAYLOR:  I'd like to offer         

6 General Counsel's 29?

7             MR. MURPHY:  No objections.

8             JUDGE OLIVERO:  General Counsel's

9 29 is admitted.

10             MR. TAYLOR:  Thank you.  With          

11 regard to Mr. Luehrmann?

12             MR. MURPHY:  Yeah?

13             MR. TAYLOR:  Can we ask the witness

14 to leave the room just for a moment?  It's to

15 discuss something that maybe the witness should    

16 not hear.

17             JUDGE OLIVERO:  You want to have

18 this on the record?  You know what, sir, can

19 you just step out in the hall while we have a

20 discussion about --                                

21             THE WITNESS:  Sure.

22             JUDGE OLIVERO:  Thank you.  Please

23 don't discuss your testimony with anyone who

24 might be out there.

25             MR. TAYLOR:  Won't take long.  Two     
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1 things.  I think at one point you were willing

2 to stipulate that people do get paid if they

3 work a personal day -- if they take a personal

4 day before or after a holiday, it's not the

5 company policy not to pay people for doing         

6 that?  Or for bereavement pay, as well?

7             MR. MURPHY:  No.  Depends on if

8 it's scheduled.  We never finished.  But what I

9 thought, where I thought you were going was

10 trying to create this scenario or hypothesis       

11 that the company's position was that in no

12 event will a personal day lead to a paid

13 holiday.  And that's not the case.  It's a

14 question of whether it's scheduled that's

15 important to us.                                   

16             MR. TAYLOR:  Right.  And I realize

17 that's your position.

18             MR. MURPHY:  Okay.  So in terms of

19 what I'm willing to stipulate, it's that a

20 scheduled personal day does not result in the      

21 loss of holiday pay.

22             MR. TAYLOR:  Okay.  Well, I'll

23 accept that stipulation as far as it goes.

24             JUDGE OLIVERO:  So the parties are

25 stipulating then that an employer will allow a     
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1 paid holiday if they schedule a personal day

2 either in advance or after that holiday?

3             MR. MURPHY:  Yes.  If it's

4 scheduled in advance for either the immediate

5 preceding day.  Because at that point, it's not    

6 a scheduled workday.

7             JUDGE OLIVERO:  So if they schedule

8 in advance a personal day either before,

9 immediately preceding or immediately after a

10 holiday, they can receive their holiday pay?       

11             MR. MURPHY:  They will receive the

12 holiday pay.

13             JUDGE OLIVERO:  They will receive

14 the holiday pay?

15             MR. MURPHY:  Yes.                      

16             MR. TAYLOR:  And I'm going to enter

17 into that stipulation.  And the reason I'm

18 willing to enter into that stipulation is that

19 I don't think that we really have a dispute

20 about that issue.                                  

21             And I don't want to have to drag

22 another one of your folks on the stand with

23 payroll records and go through this rigmarole

24 where you guys will -- may say that these guys

25 are -- that these are scheduled days.  So I'm      
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1 trying to shorten this up a little bit is all

2 I'm saying.

3             MR. MURPHY:  Okay.  I'm not waiving

4 my right to call Dave Luehrmann as a witness.

5             MR. TAYLOR:  I'm not asking you to     

6 do that.  I haven't tried anything tricky.

7             MR. MURPHY:  No.  I like working

8 with you.  I still want to call him as a

9 witness.

10             MR. TAYLOR:  No.  That's fine.  But    

11 I'm not attempting to preclude anything like

12 that.  So we'll stipulate to that.  And the

13 other thing that I wanted to get a stipulation

14 to is that you'll stipulate that this first

15 page of these two exhibits that I put in, 13       

16 and 14, his knowledge of that document is

17 sparse?

18             MR. MURPHY:  Yeah.

19             MR. TAYLOR:  But I don't have to

20 put Luehrmann on myself at all, if you'll          

21 stipulate that that's the company pay records

22 and you provided it to me.

23             MR. MURPHY:  Yeah.  Yes.  And it's

24 exactly what my check would say.

25             JUDGE OLIVERO:  But you're             
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1 stipulating that the cover page of 13 and 14,

2 the very first page is a payroll record of

3 respondent that was provided to the General

4 Counsel pursuant to subpoena.

5             MR. MURPHY:  Yes.  I'm stipulating     

6 to that.

7             JUDGE OLIVERO:  Okay.  Is there

8 anything else that you needed?

9             MR. TAYLOR:  No.  I can rest at

10 this point.                                        

11             JUDGE OLIVERO:  Okay.  Well, we

12 should call him back in, though.  If you have

13 any cross based on what he asked.

14             MR. TAYLOR:  You're right.  I can't

15 rest until the witness is excused.                 

16             JUDGE OLIVERO:  No.  Okay.  So Mr.

17 Taylor, did you have any more questions for Mr.

18 Allender?

19             MR. TAYLOR:  I don't.  I'll pass

20 the witness.                                       

21             JUDGE OLIVERO:  Okay, Mr. Murphy?

22        CROSS EXAMINATION OF TODD ALLENDER

23 BY MR. MURPHY:

24       Q.    I'm going to try to keep this

25 brief, Todd.  I'm passing out now what I've        
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1 marked as Respondent's 1 or R1.

2                  -  -  -  -  -

3             (Thereupon, Respondents Exhibit 1(a)

4             through 1(d), was marked for

5             purposes of identification.)

6                 -  -  -  -  -

7       Q.    Todd, you were asked to state your

8 name for the record, weren't -- I'm not sure

9 you were.  Did you --

10       A.    Yes, I did.                            

11       Q.    And did you identify your employer?

12 How long have you worked for Airgas?

13       A.    27 years.

14       Q.    And what position did you hold

15 before the position that you've held for 11        

16 years as plant manager?

17       A.    I was assistant plant manager for

18 Airgas at their Middletown, Ohio plant.

19       Q.    Okay.  Can you describe for me what

20 that document is, R1?                              

21       A.    R1?

22       Q.    That document that's in front of

23 you?

24       A.    It's copies out of my calendar

25 tracking book.  First ones I see are for           
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1 January of 2016.  And I guess --

2       Q.    Did you review this copy and -- did

3 you review this copy in advance?

4       A.    I reviewed this manual.

5       Q.    Yeah, did you compare that copy to     

6 your original?

7       A.    Yes, I did.

8       Q.    And is it complete?

9       A.    Yes.

10             MR. TAYLOR:  Is this the one on top    

11 that you gave me?

12             MR. MURPHY:  It's all -- that is

13 it.

14             MR. TAYLOR:  The whole --

15             MR. MURPHY:  It was copied -- well,    

16 here's the problem.  You know what, I'll ask

17 him to make this clear.

18       Q.    So if you go to the third paper

19 clipped set, is that -- where it says December

20 2015 on it?                                        

21       A.    Yes.

22       Q.    Is that from the 2016 book?

23       A.    That is from the 2015 book.

24       Q.    That is from in 2015 book.  So --

25             MR. MURPHY:  And the reason for        
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1 that is because of the subpoena.  Because of

2 the way the subpoena was worded.

3       Q.    Okay.  And same question for the

4 second paper clipped bundle that is identified

5 at the top on the first page as January, 2017?     

6       A.    Yes.

7       Q.    Is that from the 2016 book or the

8 2017 book?

9       A.    The 2017 book.

10       Q.    Okay.  Thank you.  What is this        

11 book?  Can you tell us what this book is and

12 how you use it?

13       A.    It's an attendance book for me.

14 It's what I use to track the employees'

15 attendance.  I use it to track for operational     

16 needs.  Calendar that was submitted earlier,

17 vacation calendars once the final, the deadline

18 for that initial vacation request for all the

19 employees is finished and finalized, I logged

20 all of the vacation time in my book.  And then     

21 just every day, somebody calls off work, I log

22 it in the book.

23       Q.    Okay.  And is this the official

24 attendance tracking book of the Airgas

25 Cincinnati Dayton Road operation?                  
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1       A.    Yes.

2       Q.    Now, there was a little bit of

3 testimony, you were asked a few questions

4 earlier about a book that you identified as a

5 red book in Dave Leurmann's office?                

6       A.    Yes.

7       Q.    Is that an official attendance

8 tracking book, as far as you know?

9       A.    Not that I know.

10       Q.    Do you know exactly what that book     

11 is?

12       A.    Not really.

13       Q.    Okay.  Do you know how Dave does

14 payroll?

15       A.    He uses Chronos, the time clock.       

16       Q.    Okay.

17       A.    And my book.

18       Q.    Okay.  How does he use your book?

19       A.    He comes in when he does payroll

20 and gets my book.  And references it.              

21       Q.    Okay.  Thank you.  We're going to

22 turn your attention to what's previously been

23 marked and admitted into evidence as Joint

24 Exhibit 1.  And I don't know if it's still up

25 here.  It's not.  I'm turning your attention to    
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1 this.  Can you please turn to page 5, please?

2       A.    Okay.

3       Q.    And if you could -- the paragraph

4 right before the section heading Section 4?

5       A.    Okay.                                  

6       Q.    Could you read that paragraph?

7       A.    It says, "In order to qualify for

8 eight hours of straight time pay for a holiday

9 not worked, it is provided that employees must

10 work the regularly scheduled workday that          

11 immediately precede and follow the holiday,

12 except in cases of proven illness or injury

13 sustained by a doctors statement."

14       Q.    Okay.  Do you ever see those doctor

15 statements?                                        

16       A.    The only way I would see them is if

17 Dave was not there.

18       Q.    Dave was not there.  So if Dave's

19 there and somebody calls off?

20       A.    Yes.                                   

21       Q.    You put a star in the book?

22       A.    Yes.

23       Q.    And your involvement with that

24 matter is concluded?

25       A.    That's correct.                        
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1       Q.    And if that person does have a

2 valid proven illness substantiated by a doctors

3 statement, you would never see it because that

4 is handled by Dave?

5       A.    That's correct.                        

6       Q.    If Dave is there.  Thank you.  So

7 you were asked earlier by counsel for the

8 General Counsel whether Jeffries, I think that

9 was -- whether John Jeffries who had a star by

10 his name on 11/28 should have received holiday     

11 pay.  And you said based on what was in your

12 book he should not have?

13             MR. TAYLOR:  Objection to the

14 characterization.

15             MR. MURPHY:  Okay.  I'll rephrase      

16 it.

17             JUDGE OLIVERO:  Okay.  Sustained.

18       Q.    You testified earlier that there

19 was a star by John Jeffries's name on 11/28,

20 correct?                                           

21       A.    Yes.

22       Q.    Okay.  And were you at -- when

23 asked whether that indicated to you that he

24 should have not received holiday pay for

25 Thanksgiving, you said yes, correct?               
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1       A.    Yes.

2       Q.    But you no idea, correct, whether

3 John Jeffries later gave a doctor's excuse to

4 Dave, correct?

5       A.    No.  No, I don't.                      

6       Q.    You don't know?

7       A.    No.

8       Q.    So if he did give a doctor's

9 excuse, should he have been paid that holiday?

10       A.    According to the contract, he          

11 should have.

12       Q.    Okay.  Thank you.  So turning your

13 attention back to R1 --

14             MR. MURPHY:  Actually, at this time

15 I'd like to move for admission of Respondent's     

16 Exhibit 1.

17             JUDGE OLIVERO:  Mr. Taylor?

18             MR. TAYLOR:  Which one is R1.

19             MR. MURPHY:  That's the big one.

20             JUDGE OLIVERO:  My issue with this     

21 exhibit is that when it goes into the official

22 record it will not be paper clipped.  So this

23 is all going to be one giant thing.  So my

24 preference would be if you are admitting it,

25 that if you want them separated that you admit     
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1 one as R1(a), one as R1(b), R1(c) and then

2 R1(d) even though it's not paginated.

3             MR. MURPHY:  I'm fine with that.

4             JUDGE OLIVERO:  I don't know how

5 you prefer to do it.  But for the ease of the      

6 reporter, I think it would be simpler if you

7 labeled these, each one separately.

8             So why don't we go off the record

9 while we get all these labeled.

10             (Off the record.)                      

11             JUDGE OLIVERO:  Back on the record.

12 We've had the discussion about Mr. Murphy's

13 evidence.  And he's decided to label each

14 subset of exhibits with a separate number.

15             So the one that's starts January,      

16 2016 is R1(a).  The one that starts with

17 January, 2017 is R 1(b).  The one that starts

18 with December, 2015 is R1(c).  And then the

19 very large document in the back of the folder

20 is R1(d).  And then I understand, Mr. Murphy --    

21 I'm sorry.  Go ahead.

22             MR. MURPHY:  I was going to ask a

23 few more questions based on --

24             JUDGE OLIVERO:  Why don't you ask a

25 few more questions, and I'll ask Mr. Taylor for    

      Case: 18-1685     Document: 9-1     Filed: 07/24/2018     Page: 178174      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 179



1250 EYE STREET -  SUITE 350 - WASHINGTON DC 20005 -- 888-777-6690
VERITEXT NATIONAL COURT REPORTING COMPANY

Page 174

1 his objection.

2       Q.    So turning your attention back to

3 GC 28, which is one of these documents, here.

4 But basically -- the GC 28 and GC 12 and even

5 -- let's start with those two.  What are those     

6 documents at the top?  What's the heading?

7       A.    Time off request.

8       Q.    And where do you keep those time

9 off requests?

10       A.    I keep them in my book.                

11       Q.    Okay.  And based on the fact that

12 we copied your book, what subsection, how have

13 we marked the subsection that represents the

14 part of your book that has all these time off

15 requests in it?                                    

16       A.    I think it's R1(d).

17       Q.    Can you check and make sure?

18       A.    Yes.  R1(d).

19       Q.    So explain everything that's in

20 R1(d), would you please?                           

21       A.    R1(d), this top page is a

22 spreadsheet that was made up to do some general

23 tracking.  Nothing official.

24             JUDGE OLIVERO:  Can you identify it

25 please?                                            
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1             THE WITNESS:  Yes.  I believe I

2 made that.

3       A.    Second page is just a list of

4 employees with how many eligible days off they

5 have, paid time off.  Then I start seeing time     

6 off.  Copies of time off requests submitted by

7 employees.  Which I keep all the originals.  I

8 make a copy.  And I give a copy to every

9 employee.

10       Q.    Okay.  And I'll ask you again.  Did    

11 you, prior to the hearing today, compare these

12 copies that have been distributed and marked

13 R1(a) through R1(d) and compare it to your

14 original?  And does this represent an accurate

15 copy of your --                                    

16       A.    Yes.  These were actual copies of

17 what was in my book.

18             MR. MURPHY:  Okay.  At this time I

19 move for admission of R1 including all four

20 subsections.                                       

21             MR. TAYLOR:  I'd like to voir dire.

22             JUDGE OLIVERO:  Okay, Mr. Taylor.

23 You can voir dire.

24      VOIR DIRE EXAMINATION OF TODD ALLENDER

25 BY MR. TAYLOR:                                     
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1       Q.    Mr. Allender, looking at

2 Respondent's 1(d), the big stack?

3       A.    Yes.

4       Q.    I don't really have any questions

5 about the first three.  This stack, is this        

6 kept -- I'm unclear.  Maybe counsel asked and I

7 just don't understand.  Where were these

8 documents kept?

9       A.    In the back of my book.

10       Q.    Okay.  So you've got a large           

11 calendar book.  And in the back of the calendar

12 book you keep the time off requests?

13       A.    Yes.

14       Q.    As well as these summaries that you

15 have up front?                                     

16       A.    Yes.

17       Q.    And you created both of these

18 summaries?

19       A.    The second one was given to me by

20 Dave Luehrmann to tell me, all right, this is      

21 what paid time off each employee has for this

22 year, 2016.

23       Q.    Okay.  Based on years of service?

24       A.    Based on years of service and what

25 the contract says they would be eligible for.      
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1       Q.    And when did he give you that?

2       A.    He gave that -- I don't know.  I'm

3 sure it was at the beginning of the year.  But

4 I couldn't tell you --

5       Q.    Beginning of 2000?                     

6       A.    16.

7       Q.    2016.

8       A.    I probably asked him for it.

9       Q.    Okay.  I see partway in here, and

10 there's really no way to tell you exactly how      

11 to get there, I guess.  There's a September

12 14th, 2016 John Jeffries request.  You have it

13 approved to attend the funeral of an inlaw.

14 And it's initialed.  It's got your initials on

15 it, TA.  Do you see it?                            

16       A.    It's in this?

17       Q.    Mm-hmm.  I can't tell you where it

18 is.  It's about halfway through.  I just wanted

19 to verify that one with you.  It says -- is

20 that your handwriting there, approved to attend    

21 the funeral of an inlaw?

22       A.    Yes.

23       Q.    And you initialed off on that?

24       A.    Yes.

25       Q.    Was that an uncle?  Is that a          
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1 situation where he attended an uncle's funeral?

2 If you know?

3       A.    I'm really not sure.

4       Q.    All right.  I need to keep it to

5 voir dire.  So 2016, this calendar that you        

6 have behind it here, I'm not sure what this is?

7       A.    That's a copy of this -- I don't

8 have anything filled in on it.  It might be

9 just a blank copy of this.  The vacation --

10       Q.    No.  It looks like it's completed?     

11       A.    Then I kept those also.

12       Q.    Who would have done this?

13       A.    What's the initials on it?

14       Q.    There are no initials of anybody

15 completing it.  It's got what look to be a         

16 bunch of maybe employee initials; JB, BH, MK,

17 CS, RM, JJ.

18       A.    That is, like I explained earlier,

19 I know what you're talking about.  Again, I

20 give, at the beginning of the year, I give the     

21 employees a blank calendar.

22       Q.    Right.

23       A.    And they have a two-week period to

24 decide on if they want, and they don't have to,

25 submit in time for vacation so we can go by        
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1 seniority and assign vacation.

2             After that two-week period, I give

3 them what has been submitted by -- submitted to

4 me -- up to that point.  And basically what I

5 give them is, okay, this is where we're at now     

6 as far as vacation and seniority.  These weeks,

7 as it stands now, these employees would get

8 these weeks.

9             After I hand that out, we have what

10 we call a bump week.  And the example I gave       

11 was that John Jeffries was third in seniority.

12 And he tried to get a week on the initial bid.

13 And the two senior guys also wanted that week.

14 He wouldn't get it because they would get it

15 based on seniority and us only having two          

16 people allowed off at a time.

17             That bump week allows him to, if

18 there was another week he would prefer, he

19 could see maybe the two low guys that got that

20 week.  Well, he could bump one of them out of      

21 there, the least senior guy.

22       Q.    So who did the typing?

23       A.    I typed that.

24       Q.    You typed it up?

25       A.    Yes.  So I give them that updated      
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1 calendar and say here we are at this point.

2 You might have got bumped out of something that

3 you originally picked.  Now we're going to have

4 bump week.  And you have the opportunity to

5 pick another week.  And you can bump out           

6 somebody that's lower in seniority than you.

7 Just for that one week.

8       Q.    Okay.  And that's what -- looks

9 like there's a whole --

10       A.    I probably made a bunch of copies      

11 and handed them out to everybody.  And I

12 probably had extras in case somebody come up

13 and wanted -- needed another copy.

14             MR. TAYLOR:  All right.  I don't

15 have any further questions.  It's hard for me      

16 obviously to go page through page through such

17 a voluminous exhibit.  I don't have any

18 objection to it.

19             JUDGE OLIVERO:  Then Respondent's

20 Exhibit 1(a), 1(b), 1(c) and 1(d) are admitted.    

21       Q.    Can you describe the call off

22 procedure for me, please?

23       A.    The call off procedure?

24       Q.    Yeah, the call off procedure.

25       A.    They have to call a supervisor and     
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1 call off at least more than one hour to their

2 start time.

3       Q.    And who are the supervisors that

4 they can call?

5       A.    Myself, Dave Luehrmann.  And we had    

6 a second shift supervisor, Eric McFadden.

7       Q.    Who would be an example of an

8 employee that would call Eric McFadden instead

9 of you?

10       A.    Possibly a second shift employee.      

11       Q.    Okay.

12       A.    Maybe somebody tried to call me and

13 they didn't get a hold of me, and they might

14 have -- they wanted to talk to a supervisor and

15 they might have called Eric after they didn't      

16 get a hold of me.

17       Q.    Okay.  Do you keep -- if an

18 employee can't reach you but they leave a

19 voicemail, is that acceptable?

20       A.    Yes.                                   

21       Q.    And you do you keep those

22 voicemail?

23       A.    I keep them as long as I can.

24       Q.    What do you mean?

25       A.    My voicemail gets filled up.  And      
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1 then I have to start deleting.

2       Q.    Okay.  As far as you know -- let me

3 ask a different question.  You've testified

4 that you tracked the attendance, that Dave

5 Luehrmann -- and that Dave Luehrmann refers to     

6 your tracking book when he does payroll,

7 correct?

8       A.    Yes.

9       Q.    And is it accurate to say that

10 Clyde Froslear does not play any role at all in    

11 making determinations about holiday pay?  Does

12 Clyde Froslear play a role in decisions about

13 holiday pay?

14       A.    No.

15       Q.    So the entire process is controlled    

16 by you and Dave Luehrmann?

17       A.    I track the attendance.  Dave

18 Luehrmann does the payroll.

19       Q.    Okay.  Just by way of example,

20 could you refer to your book for December 31st,    

21 2016, the calendar portion at the beginning of

22 your book?

23       A.    What day?

24       Q.    December 31st, 2016.

25       A.    Okay.  December 31st, 2016.            
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1       Q.    Yeah.

2       A.    That's a Saturday.

3       Q.    December 31st -- I'm sorry, you

4 know what?  I apologize.  December 31st -- hold

5 on, let me figure out -- yes, December 31st,       

6 2015?

7       A.    Okay.

8       Q.    There's a Bill.  One of the names

9 written in there is Bill?

10       A.    Yes.                                   

11       Q.    Who is that?

12       A.    Bill Huff.

13       Q.    Bill Huff.  And his name is written

14 in there why?

15       A.    Because he was scheduled to be off     

16 that day.

17       Q.    Okay.  Could that have been a

18 personal day?

19       A.    It could have been.

20       Q.    And what does it mean that there's     

21 no star by his name?

22       A.    It means he was scheduled to -- he

23 submitted a time off request.  And it was

24 approved and he was scheduled to be off that

25 day.                                               
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1       Q.    Okay.  And then, looking at

2 December 30th, is -- does his name also appear

3 on December 30th, 2015?

4       A.    Yes, it does.

5       Q.    And what does that indicate?           

6       A.    He submitted a time off request.

7 It was approved.  And he was scheduled to be

8 off that day.

9       Q.    Same question for the December

10 29th, 2015?                                        

11       A.    Same answer.

12       Q.    Same question for the 28th?

13       A.    He submitted a time off request.

14 It was approved.  He was scheduled off.

15       Q.    And don't worry guys, I am getting     

16 somewhere with this.  Same question for

17 December 25 -- that's the holiday.  Is December

18 2015 -- is a holiday, correct?

19       A.    Sorry?

20       Q.    December 25th, 2015?                   

21       A.    It is a holiday.

22       Q.    December 24th, 2015?

23       A.    Is a holiday.

24       Q.    Okay.  December 23rd, 2015, does

25 Bill Huff's name appear again?                     
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1       A.    Yes.

2       Q.    And what does that indicate?

3       A.    He submitted a time off request.

4 It was approved.  He was scheduled to be off

5 that day.                                          

6       Q.    Okay.  Same question for December

7 22?

8       A.    Time off request.  Approved.

9 Scheduled to be off that day.

10       Q.    Same question for December 21st?       

11       A.    Time off requested.  Time off

12 request.  Approved.  Scheduled to be off that

13 day.

14       Q.    Okay.  And we have the weekend.

15 And then the next work date, working backwards,    

16 is December 18, 2015.  Does Bill's name appear

17 in that box?

18       A.    No.

19       Q.    Does that mean that he worked that

20 day?                                               

21       A.    That means he worked that day.

22       Q.    And given the fact that there are

23 no stars between that date and December 24th,

24 does that mean that the 18th was his last

25 scheduled workday preceding the holiday?           
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1       A.    Yes.

2       Q.    Thank you.  Just as a matter of

3 thoroughness here, this is going to be used as

4 an example.  Could you please turn to January

5 2016.                                              

6       A.    Okay.

7       Q.    And looking at the January 1st, is

8 that a holiday?

9       A.    Yes.

10       Q.    Okay.  And then, looking at the        

11 January 4th, 2016, does Bill's name appear

12 again?

13       A.    Yes.

14       Q.    And what does that indicate?

15       A.    Submitted time off request.  It was    

16 approved.  And he was scheduled to be off.

17       Q.    And then on Tuesday, January 5,

18 2016, Bill's name again?

19       A.    Yes.

20       Q.    And what does that indicate to you?    

21       A.    He submitted a time off request.

22 It was approved.  And he was scheduled to be

23 off.

24       Q.    Okay.  And then there's, you can

25 see there's a notation that says "float" right     
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1 afterwards.  Is that your handwriting?

2       A.    No.

3       Q.    And then the 6th, same question,

4 Bill's name is there.  What does that indicate

5 to you?                                            

6       A.    He submitted a time off request.

7 It was approved.  And he was scheduled to be

8 off that day.

9       Q.    All right.  And then, if you look

10 at January 7th, Bill's name does not appear in     

11 that box, correct?

12       A.    Correct.

13       Q.    So does that mean that he worked

14 that day?

15       A.    That means he did work that day.       

16       Q.    And would that then be the first

17 scheduled workday after not only the holiday of

18 New Years Day but also Christmas and Christmas

19 Eve?

20       A.    Yes, it would.                         

21       Q.    Thank you.  And I could go through

22 every single name.  But I want to talk to you

23 specifically about Rick Miller.  In reviewing

24 -- did we, as a team, review every single

25 employee who had been either granted or denied     
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1 holiday pay for calendar 2016, together, in

2 preparation for this case?

3       A.    Yes.

4       Q.    And what did we find in terms of

5 Rick Miller being paid for the holiday of New      

6 Years Day 2016?  Can you tell by looking at

7 your book?  Or do you remember what we found?

8       A.    He was paid for January 1, 2016.

9 But he did call off on the 4th, which would

10 have been the first scheduled workday after the    

11 holiday.  And he -- but he was paid for the

12 holiday.

13       Q.    And did we search our records to

14 see if we had a doctor's note for him?

15       A.    I believe, yes.                        

16       Q.    Did we find one?

17       A.    No.

18       Q.    So what did we conclude about this

19 instance of Rick Miller receiving holiday pay?

20       A.    He should not have received holiday    

21 pay.

22       Q.    Did we make an error?

23       A.    We made an error.

24       Q.    Was this the only example of an

25 error we found?                                    
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1       A.    Yes.

2             MR. MURPHY:  No further questions.

3 Thank you.

4             JUDGE OLIVERO:  Anything based on

5 that?                                              

6             MR. TAYLOR:  Oh, yeah.  I have some

7 redirect.

8      REDIRECT EXAMINATION OF TODD ALLENDER

9 BY MR. TAYLOR:

10       Q.    Okay.  I want to turn your             

11 attention, do you have Joint Exhibit 1 in front

12 of you there?

13       A.    Yes.  Contract.

14       Q.    Go ahead and turn your attention to

15 Section 3, page 5?                                 

16       A.    Okay.

17       Q.    Before we get to that, I have a

18 couple questions for you about the schedule.

19 The company works Monday through Friday, right?

20       A.    Yes.                                   

21       Q.    You don't work on Saturdays and

22 Sundays?

23       A.    No.

24       Q.    Not normally?

25       A.    Not normally.                          
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1       Q.    Occasionally, do you do that?

2       A.    Occasionally, yes, we have people

3 come in and work overtime.

4       Q.    But you would say Saturdays and

5 Sundays are not regularly scheduled work days,     

6 correct?

7       A.    That's correct.

8       Q.    So your regularly scheduled work

9 days are Monday through Friday?

10       A.    Yes.                                   

11       Q.    Okay.  So with regard to Joint

12 Exhibit 1, I think I'm actually -- turn you

13 back to the next page, which is Section 6.

14       A.    Okay.

15       Q.    And Section 6, it talks about          

16 personal days, right?

17       A.    I see that, yeah.  Personal days in

18 that paragraph, yeah.

19       Q.    Okay.  And the only requirement to

20 use a personal day is that you have to call in     

21 at least an hour prior to the start of your

22 shift, right?

23       A.    You can schedule a personal day.

24       Q.    Yeah.  But that's not what I'm

25 asking you at the moment.  I'm asking, the only    
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1 requirement to use one is that you must call in

2 at least an hour prior to the start of your

3 shift, right?

4       A.    You must call in one hour before

5 your shift starts if you're calling off.           

6       Q.    Assuming that you still have one?

7       A.    Assuming that you still have one.

8       Q.    So we're assuming that?

9       A.    So if you call in more than one

10 hour before your shift starts, call off work,      

11 you have a personal day available, you will be

12 paid that personal day.

13       Q.    You'll get a personal day, right?

14       A.    Yes.

15       Q.    And now, the contract doesn't talk     

16 about the difference between scheduled and

17 nonscheduled personal days, does it?  In that

18 section it doesn't talk about scheduled

19 personal days, does it?

20       A.    In what sense?  I'm not sure I         

21 understand your question.

22       Q.    Well, it doesn't refer to scheduled

23 personal days at all, does it?

24       A.    Give me an example what you think

25 it should say reference scheduling.                
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1       Q.    Well, I just want to ask you, the

2 word "schedule" does not appear in there at

3 all, correct?

4       A.    The word "schedule" does not

5 appear.  No.                                       

6       Q.    The distinction that you drew

7 earlier, that you consider something to be

8 scheduled or unscheduled, if somebody calls in

9 after their shift is over but before their next

10 shift, you consider that to be an unscheduled      

11 day, right?

12             MR. MURPHY:  Objection,

13 mischaracterizes -- possibly mischaracterizes

14 prior testimony.  I'm not sure that's what he

15 actually testified to.                             

16             JUDGE OLIVERO:  I have to agree.

17 That's sustained.  Could you rephrase your

18 question, please.

19       Q.    Okay.  All right.  Would you agree

20 if somebody called in before the end of their      

21 shift, that that would be, you would consider

22 that to be a scheduled day?  Before the end of

23 the shift on the prior day?

24       A.    If -- so they are still working?

25       Q.    They are still working.                
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1       A.    And you're saying they are calling

2 off for the next day?

3       Q.    Correct.  For a personal day.

4       A.    They would just submit this form to

5 me.  Why would they call off when they could       

6 just ask for a day --

7       Q.    Well, I think when you're using the

8 term call off, we're probably talking about

9 different things.  What I'm asking you, does

10 that -- is that considered -- if somebody wants    

11 to schedule a day?

12       A.    Then you submit the time off

13 request to me.

14       Q.    They could submit that to you some

15 time during their shift?                           

16       A.    Yes.

17       Q.    But your testimony, if I understood

18 your prior testimony, if I'm mischaracterizing

19 it, feel free to correct me.  That if somebody

20 has finished their shift, but before they start    

21 their next shift, that would not be a scheduled

22 personal day?

23       A.    That would not be a scheduled

24 personal day.

25       Q.    Okay.  And your understanding that     
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1 the difference between what's scheduled and

2 what's unscheduled, would I find that in the

3 contract anywhere?

4       A.    No.

5       Q.    Okay.  Now, you've testified on --     

6 I'm not sure if that was your cross, my

7 directed or what it was.  In any event, about

8 Mr. Froslear.  And his involvement in

9 determining personal days or holidays and

10 whether somebody got paid.  Do you remember        

11 that testimony?

12       A.    Yes.

13       Q.    Now, Mr. Froslear does get involved

14 in those situations when a grievance is filed,

15 correct?                                           

16       A.    He's involved with grievances, yes.

17       Q.    He is involved with the grievance

18 procedure, correct?

19       A.    Yes.

20       Q.    So he can resolve those types of       

21 issues in a grievance procedure, correct?

22       A.    To be honest, I don't think I've

23 ever even been in a grievance procedure.  So I

24 don't know what goes on in there.

25       Q.    You personally do not handle           
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1 grievances?

2       A.    No, I do not.

3             MR. TAYLOR:  No further questions.

4             JUDGE OLIVERO:  Any follow-up based

5 on that?  I don't know if anybody asked, but I     

6 have a question.  Your calendar for January

7 2016, on January 4th?

8             THE WITNESS:  Yes.

9             JUDGE OLIVERO:  I think we talked

10 about Rick Miller who had called off?              

11             THE WITNESS:  Yes.

12             JUDGE OLIVERO:  Who is Dustin?

13             THE WITNESS:  He's a former

14 employee.

15             JUDGE OLIVERO:  Doesn't work there     

16 anymore.

17             THE WITNESS:  No.

18             JUDGE OLIVERO:  Did he call off on

19 January 4th?

20             THE WITNESS:  Yes.                     

21             JUDGE OLIVERO:  Do you know if he

22 was paid on New Years Day?

23             THE WITNESS:  I do not know that.

24             JUDGE OLIVERO:  That's all I have.

25 So that's all I have for the witness.  Any         
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1 follow-up based on my questions?

2             MR. TAYLOR:  No, your Honor.

3             JUDGE OLIVERO:  All right.  Thank

4 you, sir.  You can step down.  Please don't

5 discuss your testimony with anyone until the       

6 matter is concluded.

7             THE WITNESS:  Thank you.

8             JUDGE OLIVERO:  Off the record.

9             (Off the record.)

10             JUDGE OLIVERO:  Ready to go back on    

11 the record.  We're back on the record in Airgas

12 USA LLC.  Mr. Allender has been excused.  Mr.

13 Taylor are you going to rest at this time?

14             MR. TAYLOR:  Yes, your Honor.  I do

15 rest.                                              

16             JUDGE OLIVERO:  Okay.  So the GC

17 rests, subject to rebuttal?

18             MR. TAYLOR:  Yes.  Your Honor, can

19 I excuse -- I should have thought about this

20 before.  We can proceed, I'd like him to tell      

21 his co-worker that he can leave.  Because I'm

22 not going to be recalling him.  He's still

23 waiting for us.

24             JUDGE OLIVERO:  Who is that?

25             MR. TAYLOR:  Mr. Perkins.              
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1             JUDGE OLIVERO:  Oh, yes.  You're

2 not going to call Mr. Perkins, are you?

3             MR. MURPHY:  No.

4             JUDGE OLIVERO:  Okay.  Then that

5 would be fine.                                     

6 (Whereupon,

7                 DAVID LUEHRMANN

8 Was called as a witness by and on behalf of the

9 The Respondent and, after having been duly

10 sworn, was examined and testified as follows:)     

11             JUDGE OLIVERO:  Please have a seat.

12 State your fall name which spell your first and

13 last name for the record.

14       A.    It's Dave, D-A-V-E, Luehrmann,

15 L-U-E-H-R-M-A-N-N.                                 

16             JUDGE OLIVERO:  Thank you,

17 Mr. Luehrmann.  You can proceed, Mr. Murphy.

18             MR. MURPHY:  Thank you.

19       Q.    Dave, who is your employer?

20       A.    Airgas USA LLC.                        

21       Q.    And how long have you worked for

22 Airgas USA?

23       A.    It was purchased in 2006.  11

24 years.

25       Q.    What was the entity you worked for     
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1 at the time of the purchase?

2       A.    It was Linde Gas.  L-I-N-D-E.  And

3 I've got a total of 37 years in.

4             JUDGE OLIVERO:  You said it was

5 Linde Gas?                                         

6             THE WITNESS:  Yes.

7             JUDGE OLIVERO:  Thank you.

8       Q.    And what position do you currently

9 hold with Airgas?

10       A.    Branch facility manager.               

11       Q.    And how long have you held that

12 position?

13       A.    Since we were purchased in 2006.

14 11 years.

15       Q.    Okay.  And can you please briefly      

16 describe your general duties of that position?

17       A.    I'm over the whole facility.  Not

18 just the production.  I am -- everything, in

19 charge of everything.

20       Q.    Does that include payroll?             

21       A.    Yes.

22       Q.    Can you describe how you perform

23 your payroll function, please?

24       A.    Todd Allender keeps the book and is

25 in charge of the book.  I grab the book for        
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1 payroll.  I go through and match it up with the

2 Chronos, the time, the days off, absent, missed

3 unexcused, excused, holiday pay, the whole

4 thing.

5       Q.    Okay.  If there is a star by an        

6 employee's name in Allender's book, what does

7 that mean?

8       A.    That represents a call off.

9       Q.    And if somebody has a call off on a

10 workday immediately preceding a holiday or         

11 immediately following a holiday, what does that

12 do to the holiday pay?

13       A.    Well, that means they didn't work

14 the day before or after the holiday so there is

15 no holiday pay.                                    

16       Q.    And if there is a star in the book,

17 is there any way that that employee would

18 receive that holiday pay, even though there's a

19 star in the book, by their name?

20       A.    If -- no.  Not if there's a star.      

21       Q.    Okay.  Let me direct your attention

22 to what's been marked as Joint Exhibit 1.  I'll

23 give you my copy.  Can you read on page 5,

24 right before the heading Section 4, can you

25 read that paragraph, please?                       
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1       A.    "In order to qualify for eight

2 hours of straight time pay for a holiday not

3 worked, it is provided that the employee must

4 work the regularly scheduled workday that

5 immediately precedes and follow the holiday        

6 except in the case of a proven illness or

7 injury sustained by a doctor's statement."

8       Q.    When Mr. Allender writes a star in

9 the book, does he know whether the employee has

10 given you a doctor's note?                         

11       A.    He does not.

12       Q.    So I'm going to ask the question

13 again that I asked you a moment ago, which is,

14 if there is a star by an employee's name,

15 immediately preceding or immediately following     

16 a holiday is it possible that that employee was

17 paid for the holiday and you didn't?

18       A.    Yeah.

19             MR. TAYLOR:  Object.  Asked and

20 answered.                                          

21             JUDGE OLIVERO:  Overruled.  I'm

22 going to allow it.  You can answer.

23       A.    Yes.  If they write me a doctor's

24 excuse.

25       Q.    I'm going to pass around a document    
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1 that we have marked Respondent's 10.  R10.

2                  -  -  -  -  -

3             (Thereupon, Respondent's Exhibit 10,

4             was marked for purposes of

5             identification.)                       

6                  -  -  -  -  -

7       Q.    Can you tell us what this document

8 is?

9       A.    It's a doctor's excuse from St.

10 Elizabeth Hospital.                                

11       Q.    Concerning which employee?

12       A.    Dustin Madden.

13       Q.    And what was the date of the visit?

14       A.    January 4th, 2016.

15       Q.    Now, I'm going to refer your           

16 attention to a document that's been admitted

17 into evidence that's marked R1(a).  And does

18 Dustin's name appear on the box?

19       A.    Yes.

20       Q.    And is there a star on January 4th?    

21       A.    Marked with a star, yes.

22       Q.    Marked with a star.  But, so

23 normally the star would indicate he should not

24 be paid for the preceding holiday, correct?

25       A.    Correct.                               
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1       Q.    But because he provided a doctor's

2 note, which is R10, what happened?

3       A.    He gets paid because he had the

4 doctor's note.  And according to that paragraph

5 that we had just read.                             

6       Q.    And did he get paid?

7       A.    Yes, he did.

8             MR. MURPHY:  I move for admission

9 of R10?

10             MR. TAYLOR:  No objection.             

11             JUDGE OLIVERO:  Respondent's

12 Exhibit oh 10 is admitted.

13       Q.    I only have a few more questions.

14 I'm going to refer you to a document that's

15 already been admitted into evidence, labeled       

16 R3.  Do you recognize that document?

17       A.    Yes, I do.

18       Q.    Okay.

19             MR. TAYLOR:  Which one is that?

20             MR. MURPHY:  R3.                       

21       Q.    And what was this -- and what is

22 this document?

23       A.    Says, "You have an unexcused

24 absence."

25       Q.    And was there a grievance filed        
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1 over that?  Do you remember?

2       A.    I believe there was.

3       Q.    Okay.  Do you remember a grievance

4 meeting in January, 2017 in Clyde Froslear's

5 office?                                            

6       A.    Yes.

7       Q.    Was it the grievance meeting over

8 this discipline?

9       A.    Yes.

10       Q.    During that meeting, did Clyde         

11 Froslear make a statement that referenced --

12 no.  That referenced --

13             MR. TAYLOR:  I'm going to object.

14 I mean, it's leading your Honor.

15             JUDGE OLIVERO:  I'll sustain the --    

16 well, I'll allow the -- as I've said

17 previously, testimony adduced pursuant to

18 leading questions is generally entitled to less

19 wait.  So you may want to rephrase your

20 question, Mr. Murphy.                              

21             MR. MURPHY:  Yes.  Thank you.

22       Q.    What was the union or -- who argued

23 the case for the grievant?  And the grievant

24 was -- who was the grievant?  Who was the

25 personal filing the grievance?                     
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1       A.    Steve Rottinghouse.

2       Q.    Who argued the case?

3       A.    Steve Rottinghouse.

4       Q.    And what was his argument?

5       A.    That maybe we should have sat down     

6 and talked about it.  And then, I think -- I

7 know a reference was made to well, there was no

8 talking before a grievance or an NLRB charge.

9       Q.    Who made that statement?

10       A.    Clyde did.                             

11       Q.    Okay.  So can you tell us exactly

12 what Clyde said?  To the best of your

13 recollection?

14       A.    Pretty much worded the way I just

15 said.  That, you know, they don't -- you don't     

16 come to us first before a charge is made or an

17 NLRB charge.  That's not discussed prior to.

18       Q.    Mm-hmm.  And how did you take that

19 comment?

20             MR. TAYLOR:  Objection.                

21             JUDGE OLIVERO:  Basis?

22             MR. TAYLOR:  How he took the

23 comment?  The witness's understanding is

24 essentially what he's asking.  It's not an

25 appropriate question.                              

      Case: 18-1685     Document: 9-1     Filed: 07/24/2018     Page: 209205      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 210



1250 EYE STREET -  SUITE 350 - WASHINGTON DC 20005 -- 888-777-6690
VERITEXT NATIONAL COURT REPORTING COMPANY

Page 205

1             JUDGE OLIVERO:  Your response to

2 that?

3             MR. MURPHY:  You know, I reference

4 NLRB charges pretty much every day of my life.

5 It doesn't mean I have animus towards the          

6 Charging Party.  I'm trying to find out like --

7             JUDGE OLIVERO:  Well, I'll allow

8 him to answer the question in as much as he --

9 how he understood it.  But what was in the mind

10 of the speaker would have to come from the         

11 speaker.  So he can give his understanding.

12 But that's not going to --

13             MR. TAYLOR:  Then I would object to

14 it on relevance grounds.  Because his

15 understanding is not relevant.                     

16             JUDGE OLIVERO:  I'm going to

17 overrule that.  You can answer the question.

18       A.    Yeah, you take into context what

19 the discussion was, that you don't come and

20 talk about your grievance first.  So why would     

21 we talk about this first or, you know -- just a

22 comparison, basically.

23       Q.    Okay.  Thank you.  Was this

24 discipline issued under the attendance policy?

25       A.    Yes.                                   
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1       Q.    Is the attendance policy new?

2       A.    January of this year.

3       Q.    Okay.  Is there a reason why it

4 started in January of this year, rather than

5 when the contract was actually settled?            

6       A.    I believe we started with a clean

7 slate, make everybody aware and understand what

8 the new policy was.

9       Q.    Was that in agreement the with the

10 union?                                             

11       A.    Yes.

12       Q.    Were you directed by anyone to be

13 very careful to make sure you consistently

14 enforced the new attendance policy?

15       A.    Yes.                                   

16       Q.    Who?

17       A.    That's why it was put in, and it

18 was new.

19       Q.    Who so advised you?

20       A.    Clyde.                                 

21       Q.    Why do you think it's important to

22 consistently and evenly enforce --

23             MR. TAYLOR:  I'm going to object to

24 the question, again, your Honor.  It's not a

25 relevant question.                                 
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1             JUDGE OLIVERO:  I'm going to allow

2 it.

3       A.    Say the question again?

4       Q.    Why do you think it's important to

5 consistently --                                    

6       A.    Make sure everybody is treated fair

7 and everybody plays by the same rules.

8             MR. MURPHY:  Nothing further at

9 this time, your Honor.

10             JUDGE OLIVERO:  Cross examination,     

11 Mr. Taylor?

12             MR. TAYLOR:  I have a few, your

13 Honor.

14       CROSS EXAMINATION OF DAVE LUEHRMANN

15 BY MR. TAYLOR:                                     

16       Q.    Good afternoon, Mr. Luehrmann.

17 With regard to the grievance procedure, you're

18 involved in a lot of the grievance procedure;

19 is that right?

20       A.    Yes.                                   

21       Q.    And Mr. Froslear is also involved

22 in the grievance procedure with you?

23       A.    After step one.

24       Q.    Okay.  Is he sometimes involved in

25 step one meetings, as well?                        
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1       A.    No.

2       Q.    Okay.  So let's talk about the

3 meeting that you held in December 9th of 2016.

4 Dealing with the holiday pay for Mr.

5 Rottinghouse, for the Thanksgiving holiday.  As    

6 well as a bereavement leave issue.  Do you

7 recall that meeting?

8       A.    Yes.

9       Q.    Mr. Froslear was, he was at that

10 meeting, correct?                                  

11       A.    Yes.

12       Q.    That was a step one meeting, wasn't

13 it?

14       A.    That was before the new, before the

15 new contract went into effect.                     

16       Q.    Well, I'm confused.  Because the

17 effective dates of the new contract are

18 December 1 of 2015 through November 30th, 2018,

19 right?

20       A.    Yes.  But we didn't start the new      

21 procedure until January 31st of 2017.

22       Q.    Okay.  So Mr. Froslear was involved

23 with first step grievances in 2016, right?

24       A.    Yes.

25       Q.    And your testimony is that now,        
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1 beginning January of 2017 he's no longer

2 involved in first step grievances?

3       A.    Correct.

4       Q.    But the meeting that you just

5 testified to?                                      

6       A.    Well, the grievances he's involved

7 in.  The first step is when the grievance is

8 given to me I look at it I go through it.  And

9 work it out with Barry and whoever first.

10       Q.    Okay.  So you considered a first       

11 meeting to be the second step?  Is that right?

12       A.    After the grievance is filed.

13       Q.    The first meeting is actually the

14 second step.  Is that what you're saying?  I'm

15 just trying to get clarification?                  

16       A.    No.  The first step in the

17 grievance is they bring it to me.

18       Q.    And that's the first step.  When

19 you have that meeting, what is that, the second

20 step?                                              

21       A.    No.  When they bring it to me, I

22 have a meeting when he gives me the grievance

23 with the union steward.

24       Q.    And Mr. Froslear attends that

25 meeting, right?                                    
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1       A.    No.  If we can't rectify it between

2 me and Barry then it goes to the second step,

3 which would involve Clyde.

4       Q.    We may be saying the same thing.

5 But I'm just trying to get classification.  So,    

6 for instance, the January 10th meeting that you

7 just testified about, that Mr. Froslear was at,

8 that was a second step meeting then, right?

9       A.    Yes.

10       Q.    Okay.  I think we were -- I just       

11 wasn't reaching you.  All right.  Thank you.

12 And that changed, that just changed, right?  It

13 used to be that Mr. Froslear would be involved

14 in the first step, back in 2016, right?

15       A.    Yes.                                   

16       Q.    And Mr. Froslear is your superior,

17 correct?

18       A.    Yes.

19       Q.    So if Mr. Froslear thought that you

20 should pay somebody for holiday pay, for           

21 instance, in this grievance that Mr.

22 Rottinghouse had, he could make that decision

23 at the grievance meeting, correct?

24       A.    Yes.

25             MR. TAYLOR:  Could I have just a       
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1 moment, your Honor?  I may be done.

2             JUDGE OLIVERO:  Okay.  Take a

3 minute.

4             MR. TAYLOR:  No further questions.

5             JUDGE OLIVERO:  Okay.  Any             

6 redirect?

7             MR. MURPHY:  Yeah, very briefly.

8      REDIRECT EXAMINATION OF DAVE LUEHRMANN

9 BY MR. MURPHY:

10       Q.    I'm going to direct your attention     

11 to what has been marked GC9.  It's already

12 admitted into evidence.  What is this document,

13 please?

14       A.    A grievance filed on 12/7.

15       Q.    Grievance filed on 12/7.  Over         

16 what?

17       A.    "On 11/28 I took a funeral day for

18 an uncle that passed away and not paid for it."

19       Q.    I'm sorry.  I might have given you

20 the wrong one.  I'm sorry.  It doesn't matter.     

21             MR. TAYLOR:  8, I think, is the one

22 you're looking for.

23             MR. MURPHY:  Thank you.

24       Q.    Going to direct your attention to

25 what's been marked as General Counsel's 8.  And    
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1 it's already admitted into evidence.  Can you

2 tell me what this is?

3       A.    A grievance dated 12/7.  "I was not

4 paid for two holidays, Thanksgiving and the day

5 after Thanksgiving, 11/24 and 11/25."              

6       Q.    Thank you.  And on the very top

7 line, is there a date?

8       A.    12/7.

9       Q.    Okay.  And then is your testimony

10 that there's a meeting that takes place between    

11 and you and Barry on the day that it's filed?

12       A.    Yes.

13       Q.    Now, at the bottom of the form, is

14 there another date?

15       A.    12/9.                                  

16       Q.    What does that date indicate?

17       A.    Well, I just told Barry that I

18 would have to deny it.  We'd have to take it

19 further.

20       Q.    Can you read everything below where    

21 it says, "Disposition of Grievance"?

22       A.    "Hearing date 12/9/16.  Still under

23 protest.  Should be paid."

24       Q.    "Still under protest."  So this

25 hearing date, is that the step two meeting?        
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1       A.    Yes.

2       Q.    I'm going to now show you what I

3 have marked as R9.

4                  -  -  -  -  -

5             (Thereupon, Respondent's Exhibit R9,   

6             was marked for purposes of

7             identification.)

8                  -  -  -  -  -

9       Q.    What is this document?

10             MR. TAYLOR:  I'm going to object,      

11 your Honor.  This is beyond the scope of my

12 cross examination.

13             MR. MURPHY:  I'm trying to

14 establish the steps of the grievance procedure.

15             MR. TAYLOR:  I wasn't trying to        

16 confuse anything.

17             JUDGE OLIVERO:  This is beyond the

18 scope.  But I'm going to allow it to clarify

19 the steps of the grievance procedure.  So go

20 ahead.                                             

21       Q.    What is this document?

22       A.    Grievance response.

23       Q.    Can you please read the second

24 paragraph, starting with "Grievance 27144"?

25       A.    "Grievance 27144 is denied because     
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1 of the grievance Steven Rottinghouse did not

2 work the regularly scheduled workday that

3 immediately preceded the holiday."

4       Q.    Okay.  That's fine.  Just trying to

5 establish the steps.                               

6             Actually, could you go back up to

7 the first sentence and read the first sentence?

8       A.    "This letter serves as the response

9 of Airgas USA LLC, Airgas for the Employer to

10 Grievances 27144 and 23475, discussed in our       

11 February 22nd, 2017 step three grievance

12 meeting.  Both grievances are denied."

13       Q.    That's correct.

14             MR. MURPHY:  Move for admission for

15 the limited purpose of establishing the steps.     

16             MR. TAYLOR:  I understand what

17 you're doing.  And I'm not disputing the steps.

18 So I'm going to object, though, to the document

19 on a couple bases.  One, I think it is beyond

20 the scope of my questioning.  Two, I think it      

21 goes to a substantive matter.  And three, I

22 don't think this witness is competent to

23 testify about this document.  It's a letter

24 between Mr. Couch and Mr. Froslear.  He's not

25 even CCed on it.                                   
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1             JUDGE OLIVERO:  Then I'm going to

2 deny, at this time, the admission of

3 Respondent's 9.  Obviously if Mr. Froslear

4 testifies, we may be able to --

5             MR. MURPHY:  Yeah.                     

6             JUDGE OLIVERO:  So at this point R9

7 is not admitted.

8       Q.    Were you at the February 22nd step

9 three meeting?

10       A.    Yes.                                   

11       Q.    Are you normally at step three

12 meetings?

13       A.    Yes.

14             MR. MURPHY:  No further questions.

15             JUDGE OLIVERO:  Thank you, sir.        

16 You can step down.  Please don't discuss your

17 testimony with anyone until the matter is

18 concluded.  Thank you.  Do you have another

19 witness?

20             MR. MURPHY:  I rest.                   

21             JUDGE OLIVERO:  Any rebuttal?

22             MR. TAYLOR:  No, your Honor.

23             JUDGE OLIVERO:  Let's go off the

24 record.

25             (Off the record.)                      
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1             JUDGE OLIVERO:  Back on the record

2 in Airgas USA LLC 09-CA-189551.  And we've had

3 a very lengthy discussion off the record

4 regarding my decision, as well as the state of

5 the evidence.  And the parties are satisfied       

6 that all the evidence that is sought to be

7 admitted was admitted.  With the exception of

8 Respondent's Exhibit 9.  Which I have directed

9 to be placed into a rejected exhibit folder.

10             If the Respondent wants to address     

11 that in his brief, if Respondent's counsel

12 wants to address that in his brief, he may.  As

13 well as any exceptions before the Board if he

14 disagrees with my decision.

15             We also found that Respondent did      

16 not admit nor deny one of the allegations of

17 the compliance specification, which is

18 Paragraph 13 of the complaint.  And that

19 paragraph alleges that the amount of taxes owed

20 would be $44.  And Mr. Murphy, your position on    

21 that now?

22             MR. MURPHY:  We will not contest

23 that amount if liability is found.

24             JUDGE OLIVERO:  So if liability is

25 found, you admit that $44 is the amount of the     
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1 taxes that are owed?

2             MR. MURPHY:  Yes.

3             JUDGE OLIVERO:  Okay.  Thank you.

4             MR. TAYLOR:  Just so we have

5 clarification purposes -- you're not disputing,    

6 you're not denying any part of the compliance

7 specification at this point?

8             MR. MURPHY:  I mean, liability.

9             MR. TAYLOR:  Liability, obviously.

10 But you're not denying the calculation.            

11             MR. MURPHY:  Without reading it

12 word for word, or remembering what I said in my

13 answer, I believe that I was in agreement with

14 if liability was found how the back pay was

15 calculated.  And the only part I didn't have       

16 knowledge on was how to compute -- how the $44

17 figure in Paragraph 13 was reached.  It's not

18 overcomplicated.

19             JUDGE OLIVERO:  My reading of your

20 answer was that Respondent denies liability.       

21 But if liability is found, that you admit that

22 the calculations were properly made.

23             MR. MURPHY:  That's fine.

24             JUDGE OLIVERO:  But you didn't have

25 an alternate calculation?                          
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1             MR. MURPHY:  Correct.

2             JUDGE OLIVERO:  Okay.  That's good

3 to know.  So the parties have requested, and

4 I'm going to grant time for briefs.  So I'll

5 make my closing statement at this time:            

6             I'll prepare and file with the

7 Board my decision in this proceeding.  A copy

8 will be served on each of the parties.

9             You are reminded to refer to the

10 Board's rules and regulations for information      

11 regarding the filing of briefs and proposed

12 findings for my consideration, and regarding

13 procedures before the Board after the issuance

14 of a judge's decision.

15             Now that all the evidence is in,       

16 you have a better opportunity to assess your

17 chances regarding the outcome of the issue than

18 you had at the outset of the trial.  All

19 parties should carefully weigh the risks

20 entailed and decide whether an amicable            

21 settlement of the issues might not offer a more

22 satisfactory solution.  Settlement may be

23 arranged now or at any time before I issue my

24 decision.

25             I will allow until Thursday, July      
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1 6th, 2017 for the filing of briefs and any

2 proposed findings and conclusions.  Briefs

3 should be filed directly with the Judge's

4 Division in Washington D.C. regardless of

5 whether they are mailed or e-filed.                

6             Any request for an extension of

7 time for the filing of briefs must be made in

8 writing to the Chief Judge or Deputy Chief

9 Judge in Washington and served on the other

10 parties.  The positions of the other parties       

11 regarding the extension should be obtained and

12 set forth in the request.

13             It is the policy of the Division of

14 Judges to grant discretionary extensions only

15 when they are clearly justified.  Requests for     

16 extensions must contain specific reasons and

17 show that the requesting party cannot

18 reasonably meet the current deadline.

19             There being nothing further, the

20 trial is now closed.  And we are off the           

21 record.

22             (Thereupon the trial concluded at

23 5:25 p.m.)

24

25
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1                  CERTIFICATION.

2

3       This is to certify that the attached

4 proceedings before the National Labor Relations

5 Board (NLRB), Region 9 In the Matter of AIRGAS

6 USA LLC, and STEVEN WAYNE ROTTINGHOUSE, JR.

7 Case No. 09-CA-189551, at Cincinnati, Ohio on

8 June 1st, 2017, was held according to the

9 record, and that this is the original,

10 complete, and true and accurate transcript that

11 has been compared to the recording, at the

12 hearing, that the exhibits are complete and no

13 exhibits received in evidence or in the

14 rejected exhibit files were missing.

15

16             

17             Daniel R. Cuff, Notary Public

18             within and for the State of Ohio.

19

20 My commission expires July 27, 2016.

21

22

23

24

25
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 9 

AIRGAS USA, .. LLC 

and 

STEVENWAYNE ROTTINGHOUSE JR., 
AN INDiVIDUAL 

Case 09-CA-189551 

ANSWER 

Respondent AirgasUSA, LLG ("Airgas") responds to the Complaint and Notice of 

Hearing issued ori March 31,. 2017 and states as follows: 

Paragraph l(a): Airgas lacks information and.knowlcdgc sufficient to form a belief 

as to the allegations of Paragraph l(a), except to admit that, on or around December 12, 

2016, a copy of the charge identified in Paragraph l(a} was. served upon Airgas. 

Paragraph l(b): Airgas lacks information and knowledge sufficient. toform a belief 

as to the. allegations ofParagraph l(b), except to• admit that, onoraroundApril3, 2017, a 

copy ofthe amended. charge identified in Paragraph l(b) was served upon Airgas. 

Paragraph 2(a): Airgas admits the allegations of Paragraph 2(a). 

Paragraph 2(b): Airgas admits the allegations· of Paragraph 2(b). 

Paragraph 2(c): Airgas admits the allegations in Paragraph 2(c). 
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Paragi,aph 2(d): Airgas admits the allegations of Paragraph- 2(d). 

Paragraph 3: Paragraph 3 states legalconclusions for which no answer is required, 

but Ai.t·gas admits that the identified.individuals are or were either agents or supervisors. 

Paragraph 4(a): Airgas denies the allegations of Paragraph 4(a). Airgas employee 

Steven Rottinghouse, Jr. was not eligible .for holiday pay for the Thanksgiving holiday per 

the terms of the negotiated collective bargaining agreement. 

Paragraph 4(b): Airgas denies the allegations of Paragraph 4(b). 

Paragraph 5: Airgas denies the allegations ofParagraph 5. 

Paragraph 6: Airgas denies the allegations of Paragraph 6. 

Paragraph 7: Airgas denies it is liable for back pay; Airgas denies the allegations of 

Paragraph 7. 

Paragraph 8: Airgas denies it is. liable for back pay; Airgas denies the allegations of 

Paragraph 8. To the extent that such liability is found, Airgas admits to calculating back 

pay at.l6 hours. 

Paragraph 9: Airgas denies it is liable for back pay; Airgas. denies the allegations of 

Paragraph 9. To the extent that such liability is found, Airgas admits that calculating back 

pay by multiplying the hourly rate of $21.07 by 16 hours would be accurate. 

Paragraph 10: Airgas denies itis liable. for back pay; Airgas. denies the allegations of 

Paragraph 10. To the extent that such liability is found, Airgas admits that the back pay 

calculation would equal $337.12. 
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Paragraph 11: Airgas denies it is liable for back pay; Airgas denies the allegations of 

Paragraph 11. To the extent that such liability is found, Airgas admits that Respondent 

would· be entitled to compensation for the adverse tax consequences of receiving a lump

sum back pay in a year other than the year it which it would have been earned in 

accordance with Don Cha.vas, LLC dl bl a Tortillas Don Chava.s,. 361 NLRB No .. 10. (2014). 

Paragraph 12: Airgas denies it is liable for back pay; Airgas denies the allegations of 

Paragraph 12. 'l'o the extent that such liability is found, Airgas admits that Respondent 

would be entitled to compensation for the adverse tax consequences of receiving a lump" 

sum back pay in a year other than the year it which it would have been earned in 

accordance with Don Chava.s, LLC dl bla. 'l'ortillas Don Chavas, 361 NLRB No. 10 (2014). 

Paragraph 13: Airgas denies it. is liable for back pay; Airgas denies the allegations of 

Paragraph 13. To the extent that such liability is found, Airgas is without sufficient 

knowledge to admit or deny the amount oftaxes that would be owed for 2016 would have 

been $4.4. 00. 

Paragraph 14:Airgas denies it is liable for back pay; Airgas denies the allegations of 

Paragraph 14. 'l'o the extent that such. liability is found, Airgas admits that the amount of 

taxes owed in 2016 would be based on the current federal and state tax rates and on 

Rottinghouse's filing status. 

Paragraph 15: Airgas denies it is liable for back pay; Airgas denies the allegations of 

Paragraph 15. To the extent that such liability is found, Airgas admits that the adverse tmr 

consequences for which Rottinghouse is entitled to be compensated will be the. difference 

between the 2016 taxes and the taxes calculated for the year in which payment is 

eventually made. 
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Paragraph 16: Airgas denies. it. is liable for back pay; Airgas denies the allegations of 

Paragraph 16. To the extent that such liability is found, Airgas admits that the amount of 

back pay would be $337.12 minus appliclJ.ble withholdings plus compensation for adverse - . 

tax consequences. 

AFFIRMATIVE DEFENSES 

For affirmative. defenses to the above-styled Complaint, Respondent avers: 

1. The allegations of the Complaint do not support recovery under the Act 

because. some or all of them fail to state a claim. 

2. Some or all of the claims asserted in the Complaint are barred by the six 

month statute of limitation. set forth in Section IO(b) of the NLRA. 

3. Some or all of the allegations in. the Complaint fall outside the scope of the 

underlying charges. 

4. Complainant has not satisfied the administrative pre-requisites to. bringing 

some or all of the alleged actions. 

5. Airgas. has not violated Section 8(a)(4} and (1) ofthe NLRA, as it has not 

discriminated in the administration of..the Holiday pay provision of the, parties' collective 

bargaining agreement .. 

G. Airgas has not violated Sections 8(a)(l) and (4) ofthe NLRA because, inter 

alia., in its collective bargaining agreement with Truck Drivers, Chauffeurs and Helpers 

Local 100 ("Teamsters"), the Teamsters expressly agreed that to receive Holiday pay, a 
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bargaining unit employee must work.the regularly scheduled work day immediately 

preceding the Holiday. 

5. The Complaint is so vague and lacking in détail that Respondent is unable to 

understand the charges and issues to be considered at trial 

6. Airgas did not unlawfully discourage its employees from engaging in 

protected concerted activities. 

7. Airgas did not interfere with, restrain, or coerce employees in the exercise of 

their Section 7 rights. 

8. Airgas did not treat employees who engaged in protected activity any 

differently than employees who did not engage in protected activity. 

10. Airgas denies all allegations not expressly admitted.. 

Airgas reserves the right to raise any additional defenses not asserted herein of 

which it may become aware through investigation, as may be appropriate at later time. 

Dated:. May 5, 2017 

5 

Respectfully Submitted, 

Michael. C. S4urpby 
Airgas USA, LLC. 
259"N. Radnor -Chester Road 
Suite 100 
Radnor, PA 19087 

Counsel for Airgas 
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UNITED STATES OF AMERICA. 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

ßEGION 9 

AIRGAS USA, LLC 

and 

STEVEN WAYNE ROTPINGHOUSE JR., 
AN INDIVIDUAL 

Case 09-CA-189551 

CERTIFICATE OF SERVICE 

I certify that a copy of Respondent's. Answer was electronically served and sent by United States 

mail, postage prepaid, upon the following: 

Carey E. Lindsay 
Regional Director 
National Labor Relations Board, Region 9 
3003'. John Weld Peck Federal Building 
550 Main Street 
Cincinnati, Ohio 45202 -3271 

Steven Wayne Rottinghouse 
4221 Harding Avenue 
Cincinnati, OH 4.5217, 

DATED this 5th Day of Mays. 2017 

Michael C. Murphy 
Airgas USA, LLC 
259 N. Radnor- Chester Road 
Suite 1.00 

Radnor, PA 19087 
michaeLmurpby @airgas.com 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 9 

AIRGAS USA LLC 

and 

STEVEN WAYNE ROTTINGHOUSE, JR., 
AN INDIVIDUAL 

Case 09- CA- 189551 

ORDER CONSOLIDATING COMPLAINT 
AND 

COMPLIANCE SPECIFICATION AND NOTICE OF HEARING 

Pursuant to Section 102.54(c) of the Rules and Regulations of the National Labor Relations 

Board (the Board), and to avoid unnecessary costs or delay, IT IS ORDERED THAT the 

complaint is consolidated with the compliance specification in this matter. 

COMPLAINT 

This Complaint and Notice of Hearing is based on a charge filed by 

Steven Wayne Rottinghouse, Jr., an Individual ( Rottinghouse). It is issued pursuant to 

Section 10(b) of the National Labor Relations Act (the Act), 29 U.S.C. § 151 et seq., and 

Section 102.15 of the Rules and Regulations of the Board and alleges that Airgas USA LLC 

(Respondent) has violated the Act as described below. 

1. (a) The charge in this proceeding was filed by Rottinghouse on December 8, 2016, and 

a copy was served on Respondent by U.S. mail on December 9, 2016. 

(b) The amended charge in this proceeding was filed by Rottinghouse on March 20, 

2017, and a copy was served on Respondent by U.S. mail on March 21, 2017. 

2. (a) At all material times, Respondent has been a Delaware Limited Liability Company 

with an office and place of business in Cincinnati, Ohio (Respondent's facility), and has been 

engaged in the retail sale and distribution of industrial gases and related products. 
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(b) In conducting its operations during the 12 -month period ending March 1, 2017, 

Respondent derived its gross revenues in excess of $500,000. 

(c) Respondent, during the same time period referenced above in paragraph 2(b), 

purchased and received at Respondent's facility goods valued in excess of $50,000 directly from 

points outside the State of Ohio. 

(d) At all material times, Respondent has been an employer engaged in commerce within 

the meaning of Section 2(2), (6) and (7) of the Act. 

3. At all material times, the following individuals held the positions set forth opposite 

their respective names and have been supervisors of Respondent within the meaning of 

Section 2(11) of the Act and agents of Respondent within the meaning of Section 2(13) of the 

Act: 

Clyde Froslear - Operations Manager 
Dave Luehrmann - Facility Manager 

4. (a) About November 24 and 25, 2016, Respondent refused to pay its employee 

Rottinghouse holiday pay for the Thanksgiving holiday. 

(b) Respondent engaged in the conduct described above in paragraph 4(a) because 

Rottinghouse gave testimony to the Board in the form of an affidavit, testified at a Board hearing 

in Case 09 -CA- 158662, gave testimony to the Board in the form of an affidavit in 

Cases 09- CA- 110721; 09 -CA- 145718; 09 -CA- 152301; 09- CA- 155497 and 09 -CA- 158662 and 

filed charges in Cases 09- CA- 110721; 09 -CA- 152301; 09 -CA- 155497 and 09- CA- 158662. 

5. By the conduct described above in paragraph 4, Respondent has been discriminating 

against employees for filing charges or giving testimony under the Act in violation of 

Section 8(a)(1) and (4) of the Act. 

2 
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6. The unfair labor practices of Respondent described above affect commerce within the 

meaning of Section 2(6) and (7) of the Act. 

COMPLIANCE SPECIFICATION 

In order to liquidate the amount owed by Respondent and to avoid unnecessary costs or 

delays, this compliance specification is issued with the complaint and alleges as follows: 

7. As a result of the conduct described above in paragraphs 4 and 5 of the complaint, 

Steven Rottinghouse, Jr. is entitled to backpay in the manner and amount computed as follows: 

8. The backpay period for employee Steven Rottinghouse, Jr. begins on November 24, 

2016 and ends on November 25, 2016. The backpay is 16 hours of holiday pay at a regular 

hours' computation that Rottinghouse was denied during the Thanksgiving holiday. 

9. Rottinghouse's backpay is calculated by his $21.07 hourly rate times the 16 hours of 

holiday pay that he would have received but for the discrimination against him. 

10. The backpay owed Rottinghouse as a result of Respondent's conduct described above 

in paragraphs 4 and 5 of the complaint is $337.12. 

11. In accordance with Don Chavas, LLC d/b /a Tortillas Don Chavas, V Rottinghouse is 

entitled to be compensated for the adverse tax consequences of receiving the lump -sum backpay 

in a year other the year in which it would have been earned. If not for the unfair labor practice 

committed by Respondent, the backpay award for Rottinghouse would have been paid in 2016 

rather than paid in the year Respondent makes final payment in this case. The backpay for this 

case should have been earned in 2016 rather than the year in which payment will eventually be 

made. 2/ 

1/ 361 NLRB No. 10 (2014) 
2/ All information, including the amounts owed will need to be updated to reflect the actual year of payment. 

3 
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12. In order to determine what the appropriate excess tax award should be the amount of 

federal and state taxes need to be determined for the backpay as if the monies were paid when 

they were earned throughout the backpay period, as described below in paragraph 13. The 

amount of federal and state taxes will later need to be calculated for the lump sum payment 

based upon the year in which payment is eventually made. The Incremental Tax on Excess Tax 

is the amount of taxes calculated on the Excess Tax amount. This will also need to be calculated. 

13. The amount of Taxable Income for 2016 is based on the calculations for backpay in this 

compliance specification. Using this Taxable Income for 2016, federal and state taxes were 

calculated using the federal and state tax rates for that year. 3/ The federal rates are based on 

Rottinghouse's filing status selection. The amount of taxes owed for 2016 would have been 

$44.00. 

14. The total amount of the lump sum award that is subject to this excess tax award is 

$337.12. 4/ The lump sum is based on the backpay calculations described in this specification. 

The amount of taxes owed in 2016 is based on the current federal and state tax rates and on 

Rottinghouse's filing status. 

15. The adverse tax consequences for which Rottinghouse is entitled to be compensated 

will be the difference between the 2016 taxes and the taxes calculated for the year in which 

payment is eventually made. 

3/ The actual federal tax rates were used, while the state's average tax rate was used for these previous years. 
4/ The lump sum amount does not include interest on the amount of backpay owed. Interest should be included in 
the lump sum amount; however interest continues to accrue until the payment is made. The lump sum amount will 
need to be adjusted when backpay is paid to the discriminatee to include interest. 

4 
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16. Summarizing the facts and calculations specified above, the obligation of Respondent 

under this Compliance Specification to make Rottinghouse whole for the loss suffered as a result 

of Respondent's unlawful conduct will be discharged by payment to Rottinghouse of $337.12, 

with daily compounded interest accruing on the entire amount to the date of payment, minus tax 

withholdings required by federal and state law, plus the amount of any adverse tax consequences. 

ANSWER REQUIREMENT 

Respondent is notified that, pursuant to Sections 102.20, 102.21, and 102.56 of the Board's 

Rules and Regulations, it must file an answer to the consolidated complaint and compliance 

specification. The answer must be received by this office on or before April 21, 2017 or 

postmarked on or before April 20, 2017. Respondent should file an original and four copies of 

the answer with this office and serve a copy of the answer on each of the other parties. 

An answer may also be filed electronically through the Agency's website. To file 

electronically, go to www.nlrb.gov, click on E -File Documents, enter the NLRB Case Number, 

and follow the detailed instructions. The responsibility for the receipt and usability of the answer 

rests exclusively upon the sender. Unless notification on the Agency's website informs users 

that the Agency's E- Filing system is officially determined to be in technical failure because it is 

unable to receive documents for a continuous period of more than 2 hours after 12:00 noon 

(Eastern Time) on the due date for filing, a failure to timely file the answer will not be excused 

on the basis that the transmission could not be accomplished because the Agency's website was 

off -line or unavailable for some other reason. The Board's Rules and Regulations require that an 

answer be signed by counsel or non -attorney representative for represented parties or by the 

party if not represented. See Section 102.21. If the answer being filed electronically is a pdf 

document containing the required signature, no paper copies of the answer need to be transmitted 

5 
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to the Regional Office. However, if the electronic version of an answer to a complaint is not a 

pdf file containing the required signature, then the E- filing rules require that such answer 

containing the required signature continue to be submitted to the Regional Office by traditional 

means within three (3) business days after the date of electronic filing. Service of the answer on 

each of the other parties must still be accomplished by means allowed under the Board's Rules 

and Regulations. The answer may not be filed by facsimile transmission. 

As to all matters set forth in the compliance specification paragraphs 10 and 11 that are 

within the knowledge of Respondent, including but not limited to the various factors entering 

into the computation of gross backpay, a general denial is not sufficient. See Section 102.56(b) 

of the Board's Rules and Regulations, a copy of which is attached. Rather, the answer must state 

the basis for any disagreement with any allegations that are within the Respondent's knowledge, 

and set forth in detail Respondent's position as to the applicable premises and furnish the 

appropriate supporting figures. 

If no answer is filed, the Board may find, pursuant to a Motion for Default Judgment, that 

the allegations in the consolidated complaint and compliance specification are true. If the 

answer fails to deny allegations of the compliance specification paragraphs 10 and 11 in the 

manner required under Section 102.56(b) of the Board's Rules and Regulations, and the failure 

to do so is not adequately explained, the Board may find those allegations in the compliance 

specification are true and preclude Respondent from introducing any evidence controverting 

those allegations. 

6 
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NOTICE OF HEARING 

PLEASE TAKE NOTICE THAT June 1 2017, 9 a.m., at Room 3003, 

John Weld Peck Federal Building, 550 Main Street, Cincinnati, Ohio, and on consecutive 

days thereafter until concluded, a hearing will be conducted before an administrative law judge 

of the National Labor Relations Board. At the hearing, Respondent and any other party to this 

proceeding have the right to appear and present testimony regarding the allegations in this 

consolidated complaint and compliance specification. The procedures to be followed at the 

hearing are described in the attached Form NLRB -4668. The procedure to request a 

postponement of the hearing is described in the attached Form NLRB -4338. 

Dated: March 31, 2017 

Garey E. Lindsay, Regional Director 
Region 9, National Labor Relations Board 
3003 John Weld Peck Federal Building 
550 Main Street 
Cincinnati, Ohio 45202 -3271 

Attachments 

7 
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FORM NLRB 4338 
(6 -90) 

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

NOTICE 

Case 09- CA- 189551 

The issuance of the notice of formal hearing in this case does not mean that the matter 
cannot be disposed of by agreement of the parties. On the contrary, it is the policy of this office 
to encourage voluntary adjustments. The examiner or attorney assigned to the case will be 
pleased to receive and to act promptly upon your suggestions or comments to this end. 

An agreement between the parties, approved by the Regional Director, would serve to 
cancel the hearing. However, unless otherwise specifically ordered, the hearing will be held at 
the date, hour, and place indicated. Postponements will not be granted unless good and 
sufficient grounds are shown and the following requirements are met: 

(1) The request must be in writing. An original and two copies must be filed with the 
Regional Director when appropriate under 29 CFR 102.16(a) or with the Division of 
Judges when appropriate under 29 CFR 102.16(b). 

(2) Grounds must be set forth in detail; 

(3) Alternative dates for any rescheduled hearing must be given; 

(4) The positions of all other parties must be ascertained in advance by the requesting 
party and set forth in the request; and 

(5) Copies must be simultaneously served on all other parties (listed below), and that fact 
must be noted on the request. 

Except under the most extreme conditions, no request for postponement will be granted during 
the three days immediately preceding the date of hearing. 

Dave Leurmann, Branch Manager, Airgas USA LLC, 10031 Cincinnati Dayton 
Pike, Cincinnati, OH 45241 -4190 

Michael C. Murphy, Esq., Airgas USA, LLC, 259 N Radnor Chester Rd Ste 100, 
Radnor, PA 19087 -5255 

Mr. Steven Wayne Rottinghouse Jr., 4221 Harding Ave, Cincinnati, OH 

45211 -4505 
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 - FORM Ni Ol 
UNITED STATES. OF AMERICA' 

TNI 

- DO NOT WRITE 04 THIS SPACE. 
NATIONAL LABOR.' RELATIONS BOARD. 

,AMENDED, CHARGE AGAINST EMPLOYER 
base 

-9- CÁ0.89551 

Dàte; Filed 

March 20, 2017 
INSTRUCTIONS 

I 
... 

f11ò en origlnàtand 4 copies of (hit chärge wkh-NLRB Rögleinal Dlydtlor for .. ' 

the region In whlchthe alleged unfair labor practice occurred. or Is.occúrxIng_ 
1. EMPLOYER AGAINST 'WHOM CHARGE IS BROUGHT 

e. Name òl Employer 
AirgnS USA, 1..1_,C 

b. Number of workers employed 
20 

t. Address (street, city, stale, ZIP code) 
10031 Cincinnati 1)ayfon Pik; Cincinnati, OH 45241 

d. ' Enployer RcpresentátiVe 

Davc,Lcurniann, I3ranCh 

Manager 

e. Telephone No. 

513. 5638070 
Fax No. 

f. Type bf. Eslahlishment (factory, mine, wholesaler, etc.) 
.Mlad. Transportation 

g. Identifypünclpal grodUct or service 
Ilazrhat Delivery 

h. The above -named employer has engaged in and Isengaging in Unfair labor ptaofces within the Meaning of section 8(a).:5ubseetiens (1) änd (4) of the 
National Labor Relations Act, and these unfair labor practices äreaffèi;lling commerce Within the meaning'ofthe Act, or these unfair labor practices 
afiectin'commerce within.the meanih otthe Act and the Postal Rear. anizalion'Atl. 

Around Decembers, 2016, the Emptoyerfailed of refused tá pay Steven Rottinghouse for the Thanksgiving holiday pay froinoVember24, 2Ó16 And 
November 25, 2016 In relaliationiar parecipäting in an NLRB. proceeding. 

By the above and ether acts, thoabove -named employer has Interfered with, restrained, and coerced employees ie the exercise of the rights 
guaranteed in Sectlòn 7.0f the Act. 

3. FUII Näme óf party filing charge (if labor 'organization, givefutl name, Including local name and number) 
Steven Wayne:Rottinghouse,.Jr. 
4a, Address (slfeel.and number, cíty,:state and ZIP Code) 

4221 Harding Ave, Cincinnati, ÓM 45211 
4b. Telephone No. 
513-0.9-532.7 
Pax Nó. 

5: Fuli.name of.natioñal or International labor organizaUdn of which It is an affiliate or constituent unit (to be filled in When charge is,filed 
bÿ a labor organization. 

6. DECLARATION 
I declare that I have rea'the abo a charge.and That the statements are Ifue to the best of myicnòi 4rtee and belief. 

By. A rue Al - .. Lt - 
r Signature of repfes nlativé dr person making charq 

Address Fax No. 

Dale. 
Telephone No- 

WILLFUL FALSE S'tÄTEMENTS ON S CHARGE CAN BE PUNISHED BY f1NE'AND IMPRISONMENT (U.S.0 DE, TTLE.1é, SECTION 1001) 
PRIVACY ACT STATEMENT 

Solicitation of the iríformationon'Ihis fori is authorized by the National Labor Relations Act (MIRA). 2911.S:C. 051 et seq. the prineilul use nf.thelnfonnation is to assist the National labor Relations Board (N1-fl1) in processing ùn fair labor practice and related proceedings-or litigation. The routine .uses Tire the information are Stilly set fonti in this Federal, Register, 71 Fed. Reg. 74942.431IMe. 13, 2006). The NLRB will funkier explain these uses tgxm request. Disclosure of this information to the NI,RII is voluhlaryf fowever failure in supply, the information will cause the NI :R4m.decline lo invoke ils processes. 

.c. El i(G¡ 
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4`- > INTERNET 
FORM NLRB -501 

(2.09) 

rTh 
UNITED STA1 DF AMERICA 

NATIONAL LABOR RELATIONS BOARD 
CHARGE AGAINST EMPLOYER 

09- 

r\ FORM EXEMPT UNDER 44 U.S.0 35" 

L NOT WRITE IN THIS SPACE 
Case 

CA- 189551 
Date Filed 

December 8, 2016 
INSTRUCTIONS: 
File an original with NLRB Regional Director for the region In which the alleged unfair labor practice occurred or is occurring. 

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 
a. Name of Employer 

Airgas,USA LLC 

b. Tel. No. 
(513) 563-8070 

c. Cell No. 
(513) 200 -0433 

f. Fax No. 

d. Address (Street, city, state, and ZIP code) 

10031 Cincinnati Dayton Pike 

OH Cincinnati 45241 -4190 

e. Employer Representative 

Dave Leurmann 

Branch manager 

g. e-Mail 

h. Number of workers employed 
20 

i. Type of Establishment(factory, mine, wholesaler, eta) 
Misc. Transportation 

j. Identify principal product or service 

Hazmat delivery 

k. The above -named employer has engaged in and is engaging in unfair labor practices within the meaning of section 8(a), subsections (1) and (list 

subsections) 3, 4 of the National Labor Relations Act, and these unfair labor 

practices are practices affecting commerce within the meaning of the Act, or these unfair labor practices are unfair practices affecting commerce 
within the meaning of the Act and the Postal Reorganization Act. 

2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor practices) 

--See additional page- - 

3. Full name of party filing charge (if labor organization, give full name, including local name and number) 

Steven Wayne Rottinghouse Jr. Title: 

4a. Address (Street and number, city, state, and ZIP code) 

4221 Harding Ave 
OH Cincinnati 45211 -4505 

4b. Tel. No. 
(513) 699 -5327 

4c. Cell No. 
(513) 607 -3557 

4d. Fax No. 

4e. e-Mail 

steverottinghouse @yahoo.com 

5. Full name of national or international labor organization of which it is an affiliate or constituent unit (to be filled in when charge is filed by a labor 
organization) 

6. DECLARATION 
I declare that I have read the above charge and that the statements are true to the best of my knowledge and belief.. 

" 

By 
Steven Rottinghouse 

Title: 
Steven Wayne Rottinghouse Jr. 

Tel. No. 

(513) 699 -5327 

Office, if any, Cell No. 

(513) 607 -3557 
(signature of representative or person making charge) (Print/type name and title or office,-if any) 

4221 Harding Ave 12/7/201616:0E:36 

Fax No. 

e -Mail 

steverottinghouse @yahoo.com 
Address Cincinnati OH 45211 -4505 - (date) 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 

PRIVACY ACT STATEMENT 
Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use Of the information is to assist 
the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information are fully set forth in 

the Federal Register, 71 Fed. Reg. 74942 -43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of this information to the NLRB is 

voluntary; however, failure to supply the information will cause the NLRB to decline to invoke its processes. / is P., f Ía\ 
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Basis of the Charge 

8(a)(3) 

Within the previous six months, the Employer disciplined or retaliated against an employee(s) because the employee(s) joined or 

supported a labor organization and in order to discourage union activities and /or membe ship. 

Name of employee disciplined /retaliated 
against 

Type of discipline /retaliation 
Approximate date of 
discipline /retaliation 

Steven Rottinghouse Affected pay 12 -5 -16 

8(a)(3) 

Within the previous six months, the Employer disciplined or retaliated against an employee(s) because the employee(s) engaged in 

protected concerted activities by, inter alia, protesting terms and conditions of employment and in order to discourage employees 

from engaging in protected concerted activities. 

Name of employee disciplined /retaliated 
against 

Type of discipline /retaliation 
Approximate date of 
discipline /retaliation 

Steven Rottinghouse Affected pay 12 -5 -16 

8(a)(4) 

Within the previous six months, the Employer disciplined or retaliated against an employee(s) because the employee(s) filed charges 

or cooperated with the NLRB. 

Name of employee disciplined /retaliated 
against 

Type of discipline /retaliation 
Approximate date of 
discipline /retaliation 

Steven Rottinghouse Bid denial and unilateral changes 12 -5 -16 
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Aug -07 -2013 04 30 AM A.ryas, Inc 5135637920 

Form NLRB 60s 12.06) 

2/3 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARO 

CHARGE AGAINST EMPLOYER 
INSTRUCTIONS: 

File an original of this charge with NLRB Regional Director In which Ute alleged unfair labor 

CO NOT WRITE IN THIS SPACE 
Case , Date Flied 

9-CA- 110721 August.7, 2013 

practice occurred or is occurring. 
I. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 

8, Name of Employer 
AIRGAS USA LLC 

b. TaL No. 

(513)563 -8070 
a- Call No. 

d. Address (street city, atete ZIP code) 

10031 CINCINNATI DAYTON RD, 
CINCINNATI, OH 45241 

e. Employer RepresenteUve 

CLYDE FROSLEAR, REGIONAL 
MANAGER 

f. Fax No. 

g. a -Mall 

h. Dispute Location (City and Slate) 

CINCINNATI, OH 
I. Tyoe of Establlahment (factory. nursing home. 
halal) 
DISTRIBUTION PLANT 

J. Principal Product or Service 

COMPRESSED GAS DELIVERY 

k. Number of workers at dispute location 
P5 

I. The above -named employer has engaged In and la engaging unfair labor practices within the meaning of section 6(e), subsections (1) and (3) of the 
National Labor Relations Act, and these unfair labor practices ere practices affecting commerce within the meaning of the Act, or these unfair labor 
practices are unfair precoces affecting commerce within the meaning of the Act and the Postal Reorganization Act 
2. Basis of the Charge (set forth a dear and condos atetement of the facts constituting the alleged unfav tabor practices)) 

Since on or about February 11, 2013 and continuing to the present time, the above -named Employer has 
discriminated against Steven Rottinghouse by disciplining him and changing his work hours because of his grievance 
filing and other protected activities. 

3. Full name of party fling ctsarge (If laboragenizetlon, ghe Ml nacre. including local name end number) 
STEVEN ROTIINGHOUSE 

4e. Address (street and number, city, state, and ZIP code) 
4221 HARDING AVE, CINCINNATI, OH 45211 

4b. Tel. No. 

(613)689 -6327 
4c. Cell No: 

(513)607 -3557 
4d. Fax No. 
4e. e44,11 

steverottinghouse(yehoo,com 
5. Full name of national or International labor organization of which It Is art affiliate or constituent on be filled In when charge is Mad by a Mar 
organization) 

I 

S. DECLARATION 
I declare that I have read the above charge and that the statements are truc to the beet of 
my knowledge and belief. 

TeL No. 

(513)699-5327 

sy STEVEN ROTTINGHOUSE, 
INDIVIDUAL 

Office, If any, Cell No. 

(513)607 -3557 

(sighature of representative or parson making charge) Print Name and Title 
Address: 4221 HARDING AVE, CINCINNATI, Date: 

OH 45211 e-(, -- 13 

Fax No, 
e-Mall 

steverottinghouse@yahoo,com 

HILL rut. FALSE STATEMENTS ON Tills CHARGE CAN DE PUNISHED DY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18. SECTION IMO 
?IMAM' ACTSTATEMENT 

Solicitation edits tntbnestioe on Ibis form is authorized by the Notional Labor Rclnllo i Act (NLRA), 29 U.S.C.* 151 erxq. The principal use of the Inmrmatlon h to 
assist the National Labor Relnttots Board (NLRB) in processing un Ibir labor practice end related proceedings or litigation. The mutine uses Fir the information ere Filly 
set tone In he Federal Register. 71 Fod. Reg. 74942 -43 (Da. 13, 2006), The NLRB wi11 further eapialn those um upon request. Disclosure of this Information to the 
NLRB is volume); honcvor, Ihllure to supply the inrommtion will cease the NLRB to decline to Invokeils processes. 1.671352851 

1CH '2 lp[rf` - g_cz 
RUG-07-2013 05:14 5135637920 95% P.02 
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02/03/2015 23:41 5137694420 TEAMSTERS LOCAL 100 PAGE 01/01 

FORM EXEMPT( INDER le U a C 3E12 

FQRMMINTERNET L a et 
UNITED STATES OF AMERICA DO NOT WRITE IN THIS SPACE 

(240 NATIONAL LABOR RELATIONS BOARD 

INSTRUCTIONS: 
File an original with NLRB Regbnet Direetorter the raglan ln which the alleged unfair labor practice occurred er Is Deering 

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 
a. Name of Employer b. Tel. No. 513 -563 -7900 
Airgas 

CHARGE AGAINST EMPLOYER Case Date Filed 

09- CA 145718 IFebruary 4, 2015 

d. Address (Sheet wry, state. and ZIP code) e. Emplo er Representative 
10031 Cincinnati Dayton Road Clyde Fyroslear 

Cincinnati, Ohio 45241 Bob Overmyer' 

o. gell No' 
513.464 -6141 

f Fax No. 

g. e-Mail 

513.563 -7920 

h ÑumóarofworkeïsampÌoyed 
16 

1. Type of Establishment (radon,/, mile, arlo/esafer, etc.) J. Identify pnndpal product or service 

Transportation of industrial gases propane and other industrial gases 

k. The above -named employer has engaged In and Is engaging In unfair labor practices within the meaning of section 8(a), subsections (1) and (fist 

subsections) (4), (5) of the National Labor Relations Act, and these unfair labor 

practicesare practices affecting commerce within the meaning of the Act, or theca unfair labor practices are unfair practices affecting commerce 

within the meaning of the Act end the Postal Reorganization Act 

2. Basis of the Charge (set forth a clear end concise statement of the facts constituting the allayed unfair labor practices) 

1,The Employer has denied Employees their negotiated rights to bid jobs based upon seniority. 
2. The Employer has refused to meet with the Union as required by the grievance process in the negotiated contract. 
3. The Employer has engaged in retaliation against the Union and active union members for having filed grievance and 

ULP charges. 

3. Full name of party tiling charge (if labor organization, give full name. including local name end number) 

Sam Bucalo, Secretary- Treasurer Teamsters Local 100 

4a. Address (Street end number, city, arete. and ZIP code) 4b. Tel, No, 
513- 769 -5100 

2100 Oak Road " ac. Cell No. 
Cincinnati, Ohio 513.289.6010 
45241 4d. Fax No. 513 -769 -4420' 

4e. a -Moil 

sammo1245 @aol.com 

5, Full name of national or International labor organization of which It Is an affiliate or constituent unit (to be Riled in when charge ie filed by a labor 
organizallon) International Brotherhood of Teamsters 

6, DECLARATION 
I declare that I ava read the above charge and that the statements are true to the best of my knowledge and belief. 

By ¡ _ Secretary_ Treasurer Teamsters Local 100 

(S Was r tiro or person en .. ergel (PiReTyia Remo andSNe or OIIFCr., lfeny) - 

2 -3 -15 
Addres 2100 Oak Road. Cincinnati, Ohio 45241 -- 

Tel, No. 
513 -289 -6010 

Office, Fay. Cell No. - 

Fax No. 513- 769 -4420 

a-Mall 

sammo1245@aol.com 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, Trill 19, SECTION 1001) 

PRIVACY ACT STATEMENT 
Solicitation of the Information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to assist 

the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the Information are fully set forth in 

the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will further explain those uses upon request. Disclosure of this information to the NLRB Is 

voluntary: however, &enure to supply the infonnabon Mli cause the NLRB to decline to invoke Its processes. 

FEB-03-2015 23:51 5137694420 98% P.01 
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Form NLRB - 501 (2 -0e) 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

FIRST AMENDED CHARGE AGAINST EMPLOYER 
INSTRUCTIONS: 

File an original of this chafge with NLRB Regional Director in which the alleged unfair labor 

DO NOT WRITE IN THIS SPACE 
Case Date Filed 

09 -CA- 145718 February 12, 2015 

practice occurred or is occurring. 
'1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 

a. Name of Employer 

AIRGAS USA, LLC 

b. Tel. No. 

(513)563 -7900 
e. Cell No. 

(513)464 -6141 
d. Address (street, city, state ZIP code) 

10031 CINCINNATI -DAYTON RD, 
CINCINNATI, OH 45241 

e. Employer Representative 

CLYDE FROSLEAR 
BOB OVERMYER 

f. Fax No. 

(513)563 -7920 
g. e-Mail 

clyde.froslear @airgas.com 
h. Dispute Location (City and State) 

CINCINNATI, OH 
i. Type of Establishment (factory, nursing home, 
hotel) 

transportation of industrial gases 

j. Principal Product or Service 

propane and other industrial cases 

k. Number of workers at dispute location 

16 
I. The above -named employer has engaged in and Is engaging in unfair labor practices within the meaning of section 8(a), subsections (1) and (3), 
(4), (5) of the National Labor Relations Ad, and these unfair labor practices are practices affecting commerce within the meaning of the Act, or these 
unfair labor practices are unfair practices affecting commerce within the meaning of the Act and the Postal Reorganization Act. 
2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor practices) 

1. THE EMPLOYER HAS DENIED EMPLOYEES THEIR NEGOTIATED RIGHTS TO BID JOBS BASED UPON 
SENIORITY. 

2. THE EMPLOYER HAS REFUSED TO MEET WITH THE UNION AS REQUIRED BY THE GRIEVANCE PROCESS 
IN THE NEGOTIATED CONTRACT. 

3. THE EMPLOYER HAS ENGAGED IN RETALIATION AGAINST THE UNION AND ACTIVE UNION MEMBERS 
FOR HAVING FILED GRIEVANCE AND ULP CHARGES. 

3. Full name of party filing charge (if labor organization, give full name, including local name and number) 

INTERNATIONAL BROTHERHOOD OF TEAMSTERS LOCAL UNION NO. 100 

4a. Address (street and number, city, state, and ZIP code) 

2100 OAK ROAD, CINCINNATI, OH 45241 -2501 

4b. Tel. No. 

(513)769 -5100 
4c. Cell No. 

(513)289 -6010 
4d. Fax No. 

(513)769 -4420 
4e. e-Mail 

sammo1245 @aol.com 
5. Full name of national or international labor organization of which it is an affiliate or constituent unit (to be filled in when charge is bled by a labor 
organization) 

6. DECLARATION 
I declare that I have read the above charge and that the statements are true to the best of 
my know) a and belief. 

Tel. No. 

(513)769 -5100 

/J , 

SAM BUCALO 
Office, if any, Cell No. 

(513)289 -6010 I 
(signatf a of r resentative or person making charge) 

Address: 2100 OAK ROAD, CINCINNATI,OH 
45241 -2501 

Print Name and Title 

Date' 

Fax No. 

(513)769 -4420 
e-Mail 

sammo9245 @aol.com - 
/c' 2 J 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 
PRIVACY ACT STATEMENT 

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 eI seq. The principal use of the information is to 

assist the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information are fully 
set forth in the Federal Register, 71 Fed. Reg. 74942 -43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of this information to the 

NLRB is voluntary; however, failure to supply the information will cause the NLRB to decline to invoke its processes. 

6c 5(6) 
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Form NLRB - 501 (2 -08) 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 
CHARGE AGAINST EMPLOYER 

INSTRUCTIONS: 

File an original of this charge with NLRB Regional Director in which the alleged unfair labor 

DO NOT WRITE IN THIS SPACE 
Case Date Filed 

09 -CA- 152301 May 14, 2015 

practice occurred or is occurring. 
1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 

a. Name of Employer 
AIRGAS USA, LLC 

b. Tel. No. 

(513)563 -7900 
c. Cell No. 

(513)464 -6141 
d. Address (street, city, state ZIP code) 

10031 CINCINNATI -DAYTON RD, 
CINCINNATI, OH 45241 

e. Employer Representative 
CLYDE FROSLEAR 
REGIONAL MANAGER 

f. Fax No. 

(513)563 -7920 
g. a -Mall 

clyde.froslear@airgas.com 
h. Dispute Location (City and State) 

Cincinnati, OH 
i. Type of Establishment (factory, nursing home, 
hotel) 

Transportation of industrial gas 

j. Principal Product or Service 

Propane and other industrial gases 

k. Number of workers at dispute location 
20 

I. The above -named employer has engaged in and is engaging in unfair labor practices within the meaning of section 8(a), subsections (1) of the 
National Labor Relations Act, and these unfair labor practices are practices affecting commerce within he meaning of the Act, or these unfair labor 
practices are unfair practices affecting commerce within the meaning of the Act and the Postal Reorganization Act. 
2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor practices) 

On about April 29, 2015, the above -named Employer, by Clyde Froslear, threatehed to change employees' terms and 
conditions of employment because the Charging Party filed grievances and filed charges with the National Labor 
Relations Board. 

3. Full name of party filing charge (if labor organization, give full name, including local name and number) 

STEVEN WAYNE ROTTINGHOUSE JR. 
4a. Address (street and number, city, state, and ZIP code) 

4221 HARDING AVE 
CINCINNATI, OH 45211 

4b. Tel. No. 

(513)699 -5327 
4c. Cell No. 

(513)607 -3557 
4d. Fax No. 

4e. e-Mail 
steverottinghouse@yahoo.com 

be filled in when charge is filed by a labor 5. Full name of national or international labor organization of which it is an affiliate or constituent unit (to 
organization) 

6. DECLARATION 
I declare that I have read the above charge and that the statements are true to the best of 
my kno ledge and belie,. 

Tel. No. 

(513)699 -5327 

I , 

f STEVEN WAYNE 
ROTTINGHOUSE, JR. 

Office, if any, Cell No. 

(513)607 -3557 
By: ocetikI/!k1.! - - 
(sig : e of r ... '-sentative or person making charge) Print Name and Title 

Address: 4221 HARDING AVE Date: 
an 
U -'g-- 

Fax No. 

e -Mail 
steverottinghouse @yahoo.com CINCINNATI, OH 45211 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 
PRIVACY ACT STATEMENT 

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to 
assist the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information ase fully 
set forth in the Federal Register, 71 Fed. Reg. 74942 -43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of this information to the 
NLRB is voluntary; however, failure to supply the information will cause the NLRB to decline to invoke its processes. 1- 1349497805 

G c «) 
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INTERNET UNITED STATES OF AMERICA 
FORM NLRB -501 NATIONAL LABOR RELATIONS BOARD 

First Amended CHARGE AGAINST EMPLOYER 

NSTRUCTIONS: 

FORM EXEMPT UNGER 44 U.S.0 3512 

DO NOT WRITE IN THIS SPACE 
Case 

09 -CA- 152301 

Date Filed 

June 26j 2015 
File an original with NLRB Regional Director for the region In which the alleged unfairlabor practice occurred or is occurring 

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 
a. Name of Employer 

AIRGAS USA, LLC 

b. Tel. No. (513)563 -7900 

c. Cell No. (513)464 -6141 

f. Fax No. (513)563 -7920 
d. Address (Street, city, state, and ZIP code) 

10031 CINCINNATI -DAYTON RD, 

CINCINNATI, OH 45241 

e. Employer Representative 

CLYDE FROSLEAR 
REGIONAL MANAGER 

g. e -Mail 

clyde.froslear @airgas.com 

h. Number of workers employed 
20 

i. Type of Establishment (factory, mine, wholesaler, etc.) 

Transportation of industrial gas 
j. Identify principal product or service 
Propane and other industrial gases 

k. The above -named employer has engaged in and Is engaging In unfair labor practices within the meaning of section 8(a), subsections (1) and (list 

subsections) (3), (4) of the National Labor Relations Act, and these unfair labor 

practices are practices affecting commerce within the meaning of the Act, or these unfair labor practices are unfair practices affecting commerce 
within the meaning of the Act and the Postal Reorganization Act. 

2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor practices) 

On about April 29, 2015, the above -named Employer, by Clyde Froslear, threatened to change employees' terms and 

conditions of employment because the Charging Party filed grievances and filed charges with the National Labor Relations 
Board. 

3. Full name of party filing charge .(if labor organization, give full name, Including local name and number) 

STEVEN WAYNE ROTTINGHOUSE JR. 
4a. Address (Street and number, city, state, and ZIP code) 

4221 HARDING AVE CINCINNATI, OH 45211 

4b. Tel. No. (513)699 -5327 

4c. Cell No. (513)607 -3557 

4d. Fax No. 

4e. e -Mail 

steverottinghouse@yahoo.com 

5. Full name of national or international labor organization of which it is an affiliate or constituent unit (to be filled in when charge is filed by a labor 
organization) 

I dee 

By 4r l' 

are 

a 

4221 

6, DECLARATION 
that I have re: r the above charge and that the statements are true lo the best of my knowledge and belief. 

Tel. No. 
(513)699 -5327 

Office, if any, Cell No. 

(513)607 -3557 r STEVEN WAYNE ROTTINGHOUSE JR. l /// 
re 7 'p -sena ive or person making charge) (Print/type name and title or office, if any) 

HARDING AVE CINCINNATI, OH 45211 6-79-1 

Fax No. 

e -Mail 

Address (date) 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U S. CODE, TITLE 18, SECTION 1001) 

PRIVACY ACT STATEMENT 
Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to assist. 
the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information are fully set forth in 

the Federal Register, 71 Fed. Reg. 74942 -43 (Dec. 13, 2006). The NLRB will further explain these uses upon request Disclosure of this information to the NLRB is 

voluntary; however, failure to supply the information will cause the NLRB to decline to invoke its processes. 
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Aug -24 -2013 09:31 AM Airgas, inc. 5135637920 

INTEJIM 
FORM kwaaa, 

piel 

MaTRUCfONBt 
rile en edainet wit h NLRB Regional bireal I fer Um region In wach thealleeed uMeb labor pasted °monad r h wowing. 

1, EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 

FORMERaan UNDERaa (MOM! 

DO NOT WRITE IN THIS SPACE 
Casa Date Flied 

09 -CA- 158662 August 24, 2015 

a. Name of Employer 

AIRGAS USA, LLC 

d. Address (SSA cly. 0óh, and ZIP code) 

10031 CINCINNATI -DAYTON RD 
CINCINNATI, OH 45241 

e. Employer Replomnlaen 

CLYDE FROSLEAR 
REGIONAL MANAGER 

h. Tal No. (513) 6634900 

DI Cent. (513) 464-6141 

t. Fax No. (513) 583 -7920 

g. eAmd 

h. Number of workers employed 
20 

I. type of Eefebilehmrdgentry. nom, wholesaler, s) J. Identify prfnalpel podia or send= 
TRANSPORTATION OF INDUSTRIAL GAS PROPANE AND OTHER INDUSTRIAL GASES 

lc The above-named employer has engaged in and is engaging In unfair labor practices within the manning al section B(a), subenlfms (1) end (lise 

mdseclow) (3), (4) of the National Labor Relations AML and Men unfelt labor 

Prances are practices affecting =amerce within the meaning of tex Mt or these unfair lobar pecllee aie unfair practices effecting commerce 
within the meaning cl the Ml and the Postel Reorganlzsem Act. 

2. Basis al the Charge (set forth a dear and ronds, statement of the t constkbdng the aflsgd Imrelr Igorpnedlase) 

On about August 8, 2015, the above -named Employer Issued Steven Wayne Rottlnohouse Jr. a written warning In 

retaliation for his protected Union activities and because he filed charges with the National Labor Relations Board. 

a Full name of parry sling charge ( labor organáatlon, give hslname. itMflrç local name and number) 

STEVEN WAYNE ROTTINGHOUSE JR. 
45. Addle. (ffired(end nunebr, city, state, ar4'ZIP code) 

4221 HARDING'AVE 
CINCINNATI, OH 45211 -4505 

lb. Td, No. (513) 899-5327 

40. Coll 
NO' (513) 807-3557 

4d. Fax No. 

M. e-Mal 

stoverottinghouse®yahoo.com 

& Full name of national or International labor orgeniratcn of whldl It is an amllete or ccnaeNepl unit ((a M aped in when chugs is bled bya labor 
agamYahbrr) 

6. DECLARATION 
I declptelthat I have read the of ove charge and that the statements ara true to the best of my knowledge and belief, 

By 
STEVEN WAYNE ROTTINGHOUSE JR. 

¡person midd e renal (Pdath +e see an CS r clara, if a v) 

4221 HARDING AVE, CINCINNATI, OH 45211 -4505 

Te6 No. 
(513) 899-5327 

MAU any. Cell No, 

(513) 607-3557 
Fax No. 

a-Ma, 

steverotSnOhouseGyahoo.com 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U,6. COLF TIRE IL SECTION 7001) 

PRIVACY ACT STATEMENT 
Solldtadon of the Information on this form Is authorized byte National Labor Reladons Act (NLRAI, 29 U.S.0 5 151 else¢ fie pdndpal use of the Information Is to 'sal 
the National Labor Relations Boated (NLRB) In processing unfair labor practice and related proceedbgs or litgadon. The online uses for the lnformalioq ars fully set brill in 
the Federal Register, 71 Fed. Reg. 74942.43 (Dec 13, 2006). The NLRB will further expbin these uses upon request. Datum of INS Information to the NLRB Is 

volumaty: however, failure to supply the Information rM cause Me NLRB to dedlne la Invoke Its processes. 

AUG -24 -2015 10:56 5135637920 95Z 

CC 5" 
P.61 
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NLRB 

REGION 9 

2015 AUG 24 52 
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Form NLRB - 501 (2 -08 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 
INSTRUCTIONS: 

File an original of this charge with NLRB Regional Director in which the alleged unfair labor 

DO NOT WRITE IN THIS SPACE 
Case Date Filed 

09- CA- 155497 July 7, 2015 

practice occurred or is occurring. 
1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 

a. Name of Employer 

AIRGAS USA, LLC 

b. Tel. No. 

(513) 563-7900 
c. Cell No. 

(513) 464 -6141 
d, Address (street, city, state ZIP code) 

10031 CINCINNATI -DAYTON RD 
CINCINNATI, OH 45241 

e. Employer Representative 

CLYDE FROSLEAR 
REGIONAL MANAGER 

f. Fax No. 

(513) 563 -7920 
g. e-Mail 

clyde.froslear @airgas.com 
h. Dispute Location (City and State) 

CINCINNATI, OH 
i. Type of Establishment (factory, nursing home, 
hotel) 

TRANSPORTATION OF INDUSTRIAL 
GAS. 

j. Principal Product or Service 

PROPANE AND OTHER INDUSTRIAL 
GASES 

k. Number of workers at dispute location 

20 

I. The above -named employer has engaged in and is engaging in unfair labor practices within the meaning of section 8(a), subsections (1) and (3), (4) 
of the National Labor Relations Act, and these unfair labor practices are practices affecting commerce within the meaning of the Act, or these unfair 
labor practices are unfair practices affecting commerce within the meaning of the Act and the Postal Reorganization Act. 
2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor practices) 

On about June 29, 2015, the above -named Employer suspended Steven Wayne Pottinghouse Jr. in retaliation for his 
protected Union activities and because he filed charges with the National Labor Relations Board. 

3. Full name of party filing charge (if labor organization, give full name, including focal name and number) 
STEVEN WAYNE ROTTINGHOUSE JR. 

4a. Address (street and number, city, state, and ZIP code) 

4221 HARDING AVE 
CINCINNATI, OH 45211 -4505 

4b. Tel. No. 

(513) 699 -5327 
4c. cell No. 

(513) 607 -3557 
4d. Fax No. 

4e. e-Mail 

steverottinqhouse@yahoo.com 
5. Full name of national or international labor organization of which it is an affiliate or constituent unit (to be filled in when charge is filed by a labor 
organization) 

6. DECLARATION 
I declare that I have read the above charge and that the statements are true to the best of 
my kn edge and belief. 

Tel. No. 

(513) 699 -5327 

STEVEN WAYNE 
ROTTINGHOUSE JR., AN 
INDIVIDUAL 

Office, if any, Cell No. 

(513) 607-3557 - By: 

-f/ 
ritig /W 

(mg :lure of represe, tati a or person making charge) Print Name and Title 

Address: 4221 HARDING AVE Date: 7. 9-)6- 
CINCINNATI, OH 45211 -4505 

Fax No. 

e -Mail 

steverottinghouse @yahoo.com 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 
PRIVACY ACT STATEMENT 

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to 
assist the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information are fully 
set forth in the Federal Register, 71 Fed. Reg. 74942 -43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of this information to the 
NLRB is voluntary; however, failure to supply the information will cause the NLRB to decline to invoke its processes. 1- 1410619967 c 6 
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RECEIVED 
NLRB 

REGION 9 

2015 JUL -7 PM 3: 08 

CINCIi^yiaATI. OH 
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t 

GRIEVANCE FORM 
TEAMSTERS LOCAL UNION NO. 100 
2100 Oak Road (513) 769 -5100 
Cincinnati, Ohio 45241 (800) 769 -5188 

Affiliated with International Brotherhood of Teamsters 

PLEASE PRESS FIRMLY, 
YOU ARE MAKING SEVERAL COPIES 

NAME print) 

ADDRESS 41.%- I4fal.y 4v c 
CITY `kV . 

DISTRIBUTION 

WHITE Union 

YELLOW Steward 
PINK Management 
GOLD Employee 

27143 

DATE GRIEVANCE FILED I a - 9- ¡ 

PHONE NO. 313 9 q -'5 3 .2 7 
EMPLOYED BY A-1 se.. S 

STATE U N ZIP 1152- I 1 

xLAST,4,PIGI;fSoftCIAL SECURITY NO. 51 5-3 
:- .,SENIORITYDATE -t 

] ' 7-10 
DATEI SAW MY EMPLOYER ON THIS G13.I 

INSTRUCTION TO EMPLOYEES : _. 

1. When the grievance has beertwrltten` the tErt10' } ()h.dr 
foreman (or supervisor). +Mnr 

2. Grievance should be summarized cÌeeârlyso t a 

3. By presenting the grievance, the ém' 
this grievance and agrees to be bó 
delegated representatives. The tindérs_lg 

GRIEyANCE: (give dates) OY1 ) 

yid 2- nvwee- -v%me. t 
14244-el- Ne A- fir. 

tANCE IS ARTICLE f /4 
f b 

ouläipiven to ther`ate and the PINK copy should be given to the 

,;a 

ditority)kAaresent, negotiate and bargain regarding 
may bié made or agreed to by the Union or its 

nd álstteps of the grievance procedure. 

"EC) 4;c Ve. 

f4 C-t.- . 

es-1 

t&L LIY.. Fore-el 
t?)y fttv <- L 

MY CLAIM IS: 7k0 10l Ai04 Qve.- 
rd ron,. 

tow-, 6 rce,] 4-0 -t2zY - 
Your Signatu i 

DII+SP BITION OF GRIEVANCE (to be filled in by Business Agent): 

HEARING DATE: 171 f 

/7 Business Agent 

e 99-c 

pro,74-57i 

Company Rep. 

High -Grad Pdnting Form # 9 -2010 
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GRIEVANCE FORM 
TEAMSTERS LOCAL UNION NO. 100 
2100 Oak Road (513) 769 -5100 

Cincinnati, Ohio 45241 (800) 769 -5188 

Affiliated with Intemationah8rotherhood of Teamsters 

PLEASE PRESS FIRMLY, 
YOU ARE MAKING SEVERAL COPIES 

NAME (please print) -vt \ Arl\ / n%$ - 

ADDR¡ESS ao2 I 4a ,k.j /JAN/c- 

ur( l Vr J 

DISTRIBUTION 

:............ Union 

YELLOW Steward 

PINK Management 

GOLD Employee 

27144 

DATE GRIEVANCE FILED 0- r% -) L 

PHONE NO. ;1 - (01Q -59? 1 

EMPLOYED BY A rAj 

DATEI SAW MY EMPLO Y ER ON THIS GRIEVANCE', 

ec 

STATE 6,0 ZIP y/21 1 

Msill3STA4,DIGITS ofSbCIAL SECURITY NO. S1.53 

INSTRUCTION TO EMPLOYEES: 

When the grievance has beeñwntten thé YELLOW;copyshg_u 

foreman (or supervisor). í, ,- 

2. Grievance should be summarized c'Ìéd iy p ih t' 
3. By presenting the grievance, the employee 

this grievance and agrees to bebóúd ,`s 
delegated representatives. 

l'assf 

GRIEVANCE: (give dates) -rC' y'(Ì 

1 1 

SBNIORITY DATE C?" 

"e :h ARTICLE 3 /_ / -,2 7 

glveñló±ttie steward Ú;ìe PINK copy should be given to the 

r w t, 

iìt ontyto,tpresent, negotiate and bargain regarding 

chyas mayrbe made or agreed to by the Union or its 

ni alktareps of the grievance procedure. 
eioq 

a Li 

1) ,gN -1b cd /)05-'(0 
Fu Ire rc 

MY CLAIM IS: --V ' S1ovtyl ae pR:1t 11)n-31,. pL y 

Your Signatu 

DISPOSITION OF GRIEVANCE (to be filled in by Business Agent): 

HEARING DATE: IZ % ( CtO / L 

- 

] 

DZ. )/ Un Ot f n o% 57L Jam / /d. G Fs/e 
l 

Business Agent 
Corn an R 

e 
G-C8 

High -Craft Pnnring f01171# 9 -2010 
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GRIEVANCE FORM 
TEAMSTERS LOCAL UNION NO. 100 
2100 Oak Road (513) 769 -5100 

Cincinnati, Ohio 45241 (800) 769 -5188 

Affiliated with International Brotherhood of Teamsters 

PLEASE PRESS FIRMLY, 
YOU ARE SEVERA L COP{IE S 

aN- 11D V 4 t NAME (please print S , 

ADDRESS 4 Ì FFGorikni 
\\si111\it 

CITY C \Y\ 

DISTRIBUTION 

WHITE Union 

YELLOW Steward 

PINK Management 

GOLD Employee 

27145 

DATE GRIEVANCE FILED 12 " 7 -IL, 

PHONE NO. S 13_ lo99 -5201 
EMPLOYED BY )Y C C ,-,SENIORITY DATE 9- 7 ""I 

( Ì J A,,.r 

DATE I SAW MY EMPLOYER ON THIS GRIEVANCE', ); r l'Æ{. ' , ARTICLE 
. ,... 

:UV 

STATE 04- ZIP ç7 
-r. 

;r.dAST,4,DIGITS ofSOCIAL SECURITY NO. cic ? 

INSTRUCTION TO EMPLOYEES::'` 

1. When the grievance has been wntte 
foreman (or supervisor). 't, 

a ,. r r m> , 

hë YELLQ¿N;ybopy st(óyid be'groen to.tl;evstewárd tF,ie PINK copy should be given to the 

`.r^'' t:6 . c}'Fti 

2. Grievance should be summarized clearly so t 

3. By presenting the grievance, the f l,ó 
this grievance and agrees to bib n. b 

delegated representatives. The.lundersi" 
,,-ATE 

2.y,Oy 

GRIEVANCE: (give dates) Q 1\zs -P 

or G.Y\ L1 r' - 

/Q 5+ r1/4,i --Co r'ÿ ` 

E,, 

uthorityitoeipresent, negotiate and bargain regarding 
ay ,t76 made or agreed to by the Union or its 

gralliareps ,of the grievance procedure, 

u, T U tNe 1-4.1 14 el 
sft 

Cknot WC' 
--roc ¿ Lc- +V 

MY CLAIM IS: Per 
!S' C1G% 

Your Signature 

12J04Q DISPOSITION OF GRIEVANCE (to be filled in by Business ent): 

HEARING DATE: t/ .e-2-1 7 

'j 

Business Agent 

e.!GVi1... 98-C 

Company Rep. 

High-Craft Pdntin9 Form 0 9 -2010 
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GRIEVANCE FORM 
TEAMSTERS LOCAL UNION NO. 100 
2100 Oak Road (513) 769 -5100 

Cincinnati, Ohio 45241 (800) 769 -5188 

Affiliated with International Brotherhood of Teamsters 

PLEASE PRESS FIRMLY, 
YOU ARE MAKING SEVERAL COPIES 

4)-e_ven 4}49- -2ov5re.- 

ADDRESS 42'21 #44) .ÁSUt- 

C':Y 
.J 

NAME (please print) 

CITY 
Z 

PHONE NO. 517 11:4 ia Ì ß j.i rJ 

EMPLOYED BY ,AI t+f'çG5 

DATE I SAW MY EMPLOYER ON THIS GRIE'ANCEy 

`t t:4 

DISTRIBUTION 

WHITE Union 

YELLOW Steward 

PINK Management 

GOLD Employee 

27146 

DATE GRIEVANCE FILED Its -i_) Co 

STATE 0 i'Y ZIP qz),2- 1 ) 

LASzT;4,DI.G(TS of-SOCIAL SECURITY NO. E.)Çi 3 

SENIORITY DATE 9- 7 -10 
ARTICLE Ali. I,!P T A.r2;'J, 

INSTRUCTION TO EMPLOYEES: .1 

1. When the grievance has been'Writteñ;thé'Y,ELLÒ1 

foreman (or supervisor). T;hczr`"nU 
2. Grievance should be summarized Clearly so t 

3. By presenting the grievance, thegleó 
this grievance and agrees to be, bp4?- d 

delegated representatives. The :uncle sig 

die PINK copy should be given to the 

xmy 
1' *n 

GRIEVANCE: (give dates) 7N'' ' f 

on 1 t present, negotiate and bargain regarding 

ç * may be made or agreed to by the Union or its 

(c d *alifsteps of the grievance procedure. 

wi 

MY CLAIM IS5LOJ`d be_ aN K{+r... )0e n1/4! LS/I 

/ 

^esoif 447,f- )l4)-, 

G9YP.R 4/Nerve Wí CtU°C '2 Ar, 1/2g7v, 

Your Signature- 

DISPOSITION OF GRIEVANCE (to be filled in by Business Agent): 

HEARING DATE: ìa /9/0/ lO ¿ ,/7 e_424106 - 9./.0,4 9 4ew veir /5 /limp) 

/o /it,/ P) yo e lo m po S>'tar 

Business Agent ) > Company Rep. 

6-C I b 

Nigh-Or a It PiMP/ag P0rm #9-2010 
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TIME OFF REQUEST 

Employee Name: 17r(D-7411Today's Date' /2 22- 

Requested Date(s) /o1-- 7 /6 

FuILpt Partial Day: 

Reason: "ro A Ahr/ .46 4-c/c- 

Unpaid 

J ou,b0LAid Other employees off on requested date(s) 

Employee Signature aÀ (c-- 

17-1-241./,& 
fta Approval Date 

6- C 1 2- 
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CO. FILE DEPT. CLUCK VC18R. NO. 

PRU 099520 L87156 L80L8 0000370289 Earnings Statement 
Period Beginning: 08/28/2016 

Airgas USA, LLC Period Ending: 09/10/2016 
Pay Date: 09/16/2016 

Taxable Marital Status: Single CLlk'P'ORD E SHUTTS 
Exemptions /Allowances: 124 SOUTH EAST ST. 

Federal: 00; $50 Additional Tax LEBANON, OH 45036 
OH: 01; $25 Additional Tax; Married 

Earnings rate hours this period year to date Important Notes 
Holiday 21.4000 8.00 171.20 

Overtime 21.4000 20.95 672.50 

Personal 21.4000 8.00 . .171.20 

Regular 21.4000 40.00 856.00 

Vacation 21.4000 24.00 513.60 

Gross Pay $ 2,384.50 41, 781.69 

Deductions Statutory 
Federal Withholding Tax 393.84 - 6,654.33 - 

Social Security Tax 138.37 - 2,410.47 - 

Medicare Tax 32.36 - 563.74 - 

OH Withholding Tax 84.90- 1,483.46- 

Other 
UN401LN2 27.41- 

U401(k) L 52.51- 

*Union 401(k) 119.23- 

*Union Medical 152.80- 

Checlring 1,383.08- 

Net Pay ß 0.00 

Pay to the 

order of 
This Amount: 

* This deduction reduces taxable gross. 

Airgas USA, LLC 

CLIFFORD E SHUTTS 

Period Ending: 09 /10/2016 
Pay Date: 09/16/2016 
Employee ID: 131266 

NO AND 00 /100 DOLLARS '$0.00 

NON -NEGOTIABLE 
(THIS IS NOT A CHECK) 
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19 
`; 

lrá. 

Earnings Statement Pita] 9968Iii 1.a714É- 2.801.8 0{14p1903e6 ,: 

Period Beginning: 11/20/2016 
Airgas USA, LLC Period Ending: 12/03/2016 

Pay Date: 12/09/2016 

Taxable Marital Status: Married 
Exemptions /Allowances: 

Federal: 01; $25 Additional Tax 
OH: 02. 

JOHNATHAN W JEFFRIES 
565 VIRGINIA LN 
CINCINNATI, 011 45244 

Earnings rate hours this period year to date Important Notes 
Holiday 22.8800 16.00 358.24 

Overtime 22.8800 5.87 197.14 

Personal 22.8800 8.00 179.12 

Regular 22.8800 40.00 895.60 

Vacation 22.8800 16.00 358.24 

Grpss il?äÿ 50,873.68 

Deductions Statutory 
Federal Withholding Tax 191.46 - 4,889.95 - 

Social Security Tax 113.60 - 2,917.12- 

Medicare Tax 26.57 - 682.23 - 

OH Withholding Tax 48.01- 1,227.04- 

Other 
401(k) Loan 1 104.19 - 

*Union Medical 156.15 - 

Union Dues 56.00- 

Checking 600.00 - 

Checking 692.36- ot.' 
* This deduction reduces taxable gross. 

Airgas USA, LLC 

Pay to the 

order of JOENATUAN W JEFFRIES 
This Amount NO AND 00 /100 DOLLARS 

Period Ending: 12/03/2016 
Pay Date: 12/09/2016 
Employee ID: 125420 

$0.00 

NON -NEGOTIABLE 
(THIS IS NOT A CHECK) 

G-C t 
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Passover begins at sundown 

LW' 
11 

Full Moon 

1 
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Easter Monday (Canada) 
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24 
Holocaust Remembrance Day 
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26 
Administrative Professionals Day 
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NAME HIRE DATE 

WEEKS 

VAC 

PERSONAL 

DAYS 

FLOATING 

HOLIDAYS 

B L AHUA a a ,j /11Ái 974, A A A A A 

- B: ASTRIECH r 119 5 W - 4 W W -w2 

PAUL ENGLAND 8/12/1987 5 4 2 

JOHN JEFFRIES 9/26/1988 5 4 2 

BRUCE RICE 5/22/1989 5 4 2 

RICK MILLER 7/13/1992 4 4 2 

JOHN BOWMAN 7/1/1992 4 4 2 

BARRY PERKINS 7/29/1996 4 4 2 

JOSH MORGAN 12/31/2001 4 4 2 

EDGAR (GENE) REED 4/25/2005 4 4 2 

CLIFF SHUTTS 8/1/2008 3 4 2 

MATT KINKADE 8/10/2010 3 4 2 

STEVE ROTTINGHOUSE 9/7/2010 3 4 2 

JUSTIN HOLLANDER 6/11/2012 2 4 2 

BRANDON LEFORGE 4/28/2014 Z x 4 2 

MARZELL MARTINEAR 8/24/2014 y 4 2 

BRIAN CLARK 9/8/2014 Z .1- 4 2 

DUSTIN MADDEN 8/19/2015 1 4 2 

TILFORD HEAD 11/9/2015 1 4 2 

AARON FINFROCK 1/4/2016 0 4 2 

Time off for 2016 

DAJ4 Z Pt q 1-105 

V111 3 p416- 

yda pots 

rotrA[Jor1 M. Z bpi 
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TI.ME OFF REQUEST 

Employee Name: -3 os\..u.A M, a,--( Today's Date o8) sib to 

Requested Date(s) 

r Partial Day: 

Reason: QM- C_ 

r Unpaid 

Other employees off on requested date(s) A/5/yr_ 

Employee Signature 

Mavta9 CC Approval Date 
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TIME OFF REQUEST 

Employee Name: Today's bat.& 

Requested Date(s) 

Full or Partial Day: 

Reason: 

Paid or Unpaid 

Other employees off on requested date(s) 

Employee Signature 

Dave Luehrmann Approval Date 
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TIME OFF REQUEST 

Employee Name: g0 Today's Daté (4 

Requested Date(s) /ó ` 

Full or Partial Day: 

Reason: 

r Unpaid 

Other employees off on requested date(s) T Nip ?6 w A-4- A QJ 

Employee Signature 

rnano-cò 
I 1L3i1(to 

Approval Date 
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TIMÉ OFF REQUEST 

Employee Name: jRibit- Today's Date 2 
Requested Date(s) V74976) \ (Ç) 

Full or Partial Day: \` 

Reason: Q A6ÒtA \A 

Paid or Unpaid RIP-l0 

) 1ftr1/4( 

Other employees off on requested date(s) 

Employee Signature 

lid 140- 
(Y\ avtac) e-C 

óz123(((0 
Approval Date 

329
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 110311      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 316



TIME OFF REQUEST 

Employee Name: \ittt 11c, 

Requested Date(s) k 2 Lei 
1 G fr 

Today'sDatë' iArt ((f° 

Full or Partial Day: V 
Reason: iL t,tiooJA. 

Paid or Unpaid \"w' 

Other employees off on requested date(s) 

Employee Signature 

zit fl 
(Y\Av).0.- 9' a t- Approval bate 
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 TI.ME OFF REQUEST 

Employee Name: ((Ski- oday's Date 72 22- /4 

Requested Date(s) ) 7 /4 

Full r Partial Day: 

Reason: 4011 eet-f/e_ 

Unpaid 

'ec)y-li(À964 Other employees off on requested date(s) 

Employee Signature 

ftano-e-e, 
01/ 1-2474 / 

Approval Date 
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TIME OFF REQUEST 

Employee Name: Qzu0 Voi& Des t1,Aea- Today's Date It/ 1500 

Requested Date(s) IZ/ ZZ1l(p 

Full or Partial Day: r,. IA 

Reason: Peesonzt( 

Paid or Unpaid ac 
Other employees off on requested date(s) 73z1.. 

Employee Signature 

/ ( 4 12- 
OAo,na-`A c Approval Date 
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TIME OFF REQUEST 

Employee Name: teíkti, 51/ 11;vA-ti 

Requested Date(s) l2- lfv - Ila 

Today's Date /S-= /G 

Full or Partial Day: l l 

Reason: Qc(SÖhc 

Paid or Unpaid ?a& 

Other employees off on requested date(s) 

Employee Signature ii(édzy-:-. 

N/" 'r"`k" 
fY\ o,no-) -e-C - 

Jzi 
Approval Date 
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TIME OFF REQUEST 

Employee Name: 

Requested Date(s) 
13 k 

Today's Date I 0 el\ 1 

Full or Partial Day: Ç In 0 

Reason: Ía C,(1kl (IV 

Paid or Unpaid 

Other employees off on requested date(s) : 0)4 ,i h (A11/í/1 C^ 

Employee Signature 

/al/X. 1) -(vili 
Ç \o,vla C-C Approval Date 
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Employee Name: 

TIME OFF REQUEST 

( Today's Daté 

Requested Date(s) /g i -/ 2 ( 

Full or P. rtial Day: 

Reason: .4,ß/-I 

npaid 

Other employees off on requested date(s) A^'- 

Employee Signature 

fY\A V10.4; <.C- Approval Date 
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TIME OFF REQUEST 

Employee Name: ßc j I /E' S Today's Date R/ 6 

Requested Date(s) Dc-c- ! 1 /ia z5t,i 2 

Full or Partial Day: fro i 

Reason: Per,, ßr$1 a 
Paid or Unpaid Th./ ô 

Other employees off on requested date(s) k' 

Employee Signature 

lAht Oa./ 
fY\ ars.o.- 

ß n C_ 

12Io I. /Ile 
Approval Date 
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TIME OFF REQUEST 

Employee Name: :! Ar'-, Alktri S Today's Date 1/ 

Requested Date(s) nrshf- Per_ y 
, 

Full or Partial Day: f:// 

Reason: P-r(-A ) 

Paid or Unpaid pftió 

Other employees off on requested date(s) Nn one. 

Employee Signature 

ye`l, 1 mll, 
Mo, vtaj Approval Date 
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TEME OFF REQUEST 

Employee Name: Vl1cbu1 44yi Today's Date 11-2 

Requested Date(s) 12-k g 

Full or Partial Day:1J t 

Reason: D3í2'« i 

Paid or Unpaid led 
Other employees off on requested date(s) IV ,- 

Employee Signature 

/.n' 
(Y\ AVaj uLI l r i Talire 

Approval Date 
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TIME OFF REQUEST 

Employee Name: 4x r) \- coAhpH -Pfd- Today's Date It/H//to 

Requested Date(s) t( ¡i /Up 

Full or Partial Day: F t it 

Reason: P6- Sores 

Paid or Unpaid 

Other employees off on requested date(s) POPE 

Employee Signature 

Vw` fl" 
I i h Sir 

ivo v\& Approval Date 
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TIME OFF REQUEST 

Employee Name: Ó Today's Date 

Requested Date(s) J 6 

Full or Partial Day: -PC) LC_ U7409-77:22A1 

Reason: 

Paid or Unpaid 1 

D 
5iN 

Other employees off on requested date(s) 

Employee Signature id 
MAñ°-eò Approval Date 
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TIME OFF REQUEST 

Employee Name: Today's Datë I) 1((1( p 

Requested Date(s) .11 K) l( J2<,<--- Ago fr.b 

],%rltft -QuNaT ttftE,aò SeNtiÒJr,tD Kr¡ 
lY 

Full or Partial Day: Çu ( L 

Reason: va rrSioiv 

Paid or Unpaid 1,d 
Other employees off on requested date(s) )7,,L), 

Employee Signature 

Mana-6) '-e-c 

1t 111t11) ' QI.1kT DQG-(¿ATDiZ- 0140 if Sci-{ JLE'A br. 
010 Yli,eg°kb . 

Approval Date 
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TIME OFF REQUEST 

Employee Name:5rrid'ai M e fef Today's Date 

Requested Date(s) / / - ÍL M01 j 1 

Full or Partial Day: 

Reason: ÇCr,Sn4 / ; 6'4E6 L 
a5 -46'j K )15 64, (At m Md\l'h 14(.1'6 

Paid or Unpaid 

Other employees off on requested date(s) / 
Employee Signature 

l Or /1(40 

Approval Date 
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TIME OFF REQUEST 

Employee Name: kc - 5wjtwc i Today's Date' II- tl- I(ó 

Requested Date(s) la - Up 

r Partial Day: V;,,11 

Reason: l? c-rsai46-1. 

Paid or Unpaid Pc--:k 

Other employees off on requested date(s) 

Employee Signature 

IrlillrC 
rnAn.a e-C Approval Date 
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TIME OFF REQUEST 

Employee Name: COlVk OPv\ L 
Requested Date(s) 0 Ji 

t I 

Today's Date 

Full or Partial Day: H' Vt. 

Reason: UcK. C,i-, 

Paid or Unpaid 

Other employees off on requested date(s) 

Employee Signature 

fYvavw-t)-e- 

Ìo` t,414 C 

Approval Date 

2 moa Vp.-G DI015 

. o tt.6 09/ P "I 
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TI.ME OFF REQUEST 

Employee Name: I')/(Ci #ä,n, /440/7 Today's Datë ///%dffb 
Requested Date(s) ¡'lorr(.2m / P421 /// 401 /e5dotii 

Full or Partial Day: >C( du.}i S 

O 
Reason: ,`r oT- 

Paid or Unpaid Po. CJ 

Other employees off on requested date(s) 

Employee Signature 

,JA f 1, 11/10 /i1 f1o vo-j e Approval Date 

345
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 126327      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 332



TIME OFF REQUEST 

Employee Name: W ° ` " Today's Daté 

Requested Date(s) ( -h1 -16 

Full or Partial Day: 

Reason: U 
Paid or Unpaid 

Other employees off on requested date(s) Z/Z 

Employee Signature 

lobo 
OiN Approval Date 
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Employee Name: 

TIME OFF REQUEST 

Today's Date 

Requested Date(s) 10-2-1 

Full or Partial Day: cpu LL- A cotter/ 

Reason: 

Paid or Unpaid p 
Other employees off on requested date(s) 

Employee Signature 

61c- Mr-di 

I%b be d 2 PI-7siol-D 1 
¡Ya v\ac) Approval Date 

SCAO LO \hot Gv_ I t b 
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      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 128329      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 334



Employee Name: 

Requested Date(s) 

TIME OFF REQUEST 

( Hn 
Today's Date t jzvß 

lL 

Full or Partial Day: ()cc_ 1-'-00- -frd 

Reason: 

Paid or Unpaid 4 
4 Other employees off on requested date(s) 

Employee Signature 

'1M (ANI {, Witte 
'(Yrnavta-9 Approval Date 
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TIME OFF REQUEST 

Employee Name: :`SoSVIAIP W16(2AF+r-- Today's Date 1ì/,0,.2)i4, 

Requested Date(s) i t\ ay.) tco j2 )2oì ecn 

r Partial Day: 

Reason: Pegs. hi.ß 

r Unpaid 

Other employees off on requested date(s) 54 

Employee Signature 

litut r`\ os 
Mo,no-eò 

It tovir4 
Approval Date 
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TEME OFF REQUEST 

Employee Name: ff16t- ENUt -AnlQ Today's Date I / -) - /6 

Requested Date(s) l /' / V - 16 

Full or Partial Day: 

Reason: \/ 
Paid or Unpaid 

Other employees off on requested date(s) NON 4 

Employee Signatur /fe. 

l/Vk rnah9 Approval Date 
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TIME OFF REQUEST 

Employee Name: e t.)< j c c D Today's Date I i- 0.3 

Requested Date(s) 

16 

Full or Partial Day: t u l 

Reason: Í a. e`7\-- 

cc, r9 .. Paid or Unpaid 

Other employees off on requested date(s) N ° /3 e. 

Employee Signature 

(Y\ o, vto-9 -e- 
( ¡o3uk 

Approval Date 
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. . . 

TIME OFF REQUEST 

Employee Name: Ame)e-- 566104c- Today's Da té V-114(0 

Requested Date(s) -5-3) \ 

H 

Full or Partial Day: Fuv\ 

Reason: 

Paid or Unpaid 

Other employeei off on requested date(s) - 4fill-e- -go 
oÀ 

Employee Signature 

Davettenterne Approval Date 
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TIME OFF REQUEST 

Employee Name: 5\..utV ó 12- Today's Date O2i6 1 
J 

Requested Date(s) a (1/7/Ò/V) 

or Partial Day: 

Reason: A)&+ S (.12 

Unpaid 

Other employees off on requested date(s) J( %OAJ . 

Employee Signature 

4 /alU 
Approval Date 
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TIME OFF REQUEST 

Employee Name: S3411(.1-- \RC ck,, 7oday's batë `1 

Requested Date(s) 
1 

) (p 

Full or Partial Day: R \' 

Reason: moo. î I p t V' 

Paid or Unpaid ?Pr 

Other employees off on requested date(s) !J 
Employee Signature 

leave v r Approval Date 
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Employee Name: 

Requested Date(s) 

2e I4-1t 
Full or Partial Day: FOI I 

TIME OFF REQUEST 

s 
Today's Date 

\Ro 

4 
(p iZ9LI U 

Reason: 

Paid or Unpaid d). 

Other employees off on requested date(s) / ¿5 

Employee Signature 

Approval Date 

11' 
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TIME OFF REQUEST 

Employee Name: ,LA-e,,it"Y\ 

Requested Date(s) /in b f) 

Full or Partial Day: 

Today's Datë 6/4," q; 

Reason: C{' 

Paid or Unpaid CAt 

Other employees off on requested date(s) J ü> ` 
Employee Signature 

g naFrFrflno . 

dII (11Ite 

Approval Date 
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TIME OFF REQUEST 

Employee Name: 

Requested Date(s) 

Today's Date 

Full or Partial Day: 7-ta/ce/ 

Reason: 

Paid or Unpaid 

Other employees off on requested date(s) 

Employee Signature 

1,U -11\0,L dèríì3üra- . 

at /unlit, 
Approval Date 
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TIME OFF REQUEST 

Employee Name: V l\af .elk i\NoSkineo(1 day's Date' 5'3 -2 
Requested Date(s) /114 /-2-0q9 

Full or Partial Day: ::u t1 

Reason: /t/ cf 4 glory ut+ 

Paid or Unpaid r 
Other employees off on requested date(s) 

Employee Signature 

lbw V-" 063 (l Cl 

Dwte tt smaQp Approval Date 
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.TIME OFF REQUEST 

Employee Name: - osL.k.p 7 .MG Today's pate or/ay)/60 
Requested Date(s) / v `A-y `g 

t 

r Partial Day: 

Reason: VoN3/4-1/2- vnot_to 

or Unpaid 
t 

Other employees' off on requested date(s). N d so 

Employee Signature 

fia 01/40fr 5.14111 tJ 

Approval Date 
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' tl.ME OFF REQUEST 

Employee Name: 17/fct ZA./(2 11-At5 Today's Oaf& -rif) ío 

Requested Date(s) 2o /4 

Full or Partial Day: 

Reason: Fie.)417A) LI kilo / r74-7 

Paid or Unpaid 

Other employees off on requested date(s) ZVON 

Employee Signature 

ve-- 
Dave Luehrmann Approval Date . 
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... 

TIME OFF REQUEST 

Employee Name: '> dSU,a0 A\f°iday's Datë OM t So 

Requested Date(s) ffu5 18 - 17 

Full lbr Partial Day: 

Reason: 

Unpaid 

Other employees off on requested date(s) Getv E 

Employee Signature 

Deò(w(6(l 
Approval Date 

tAY 5 kA u r 1=-fr 

5140 a 1^-) 
3 c - Q g&Foef. 

fl-e15` LAG 
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TIME OFF REQUEST 

Employee Name: Aaron LK< Today's Oath i ('3 /i( 

RequestedDate(s) 1'///ice an /51iG 

Full or Partial Day: bo-rv. 

Reason: Floa-4 nc i 1oAlt - casin.p im tni i k-'v -- 

Paid or Unpaid `(eS 

Other employees off on requested date(s) ßc-5 

Employee Signature i -6184 

()-7 fr3¡lrt 
Approval Date 
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TIME OFF REQUEST 

Employee Name: al9 2-Q (Ì Today's batë ¶'? / ¡t 
Requested Date(s) fkle / (,, Lokls 

Full or Partial Day: Pvll 

Reason: Uel ovcI):oc & 
Paid or Unpaid Q cA 

6/4111-6( 

other employees off on requested date(s) 9 4c L 

Employee Signature 

14\0Y- aZa[1(l 

Approval Date . 
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TIME OFF REQUEST 

, r Employee Name: ; lCl- R t. Today's Datë / ' )/Ar 
Requested Date(s) -ra.: 1lTi.}.! 

e Có,(z711, 01z,31IG, 1e121 Ito (ata/l/v. ` !.fi 
Full or Partial Day: fti, 

Reason: VM - PrAk' 

Paid or Unpaid p , do t 

Other employees off on requested date(s) Y £2 

Employee Signature 

0/06. llcf 
Approval Date 
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TIME OFF REQUEST 

Employee reame: J --- Today's at 

Requested Date(s) ` b . 

Full or Partial Day: \I AcA 

Reason: 

Paid or Unpaid 

Other employees off on requested date(s) 

Employee Signature 

pr L_ 

AoL o 6/u 
Approval Date 
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P- 
'TI.ME OFF REQUEST 

Employee Name: --7p9tone.,ffo (^Today's 0atë OC a l 3° l i 
. 

Requested Date(s) Ju 1 y 02 I 

F r Partial Day: 

Reason: V P. C 
i 
(Paid r Unpaid 

Other employees off on requested date(s) '5 0L N 

Employee Signature 

fY\ v -to-tj CC Approval Date 
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TIME OFF REQUEST 

Employee Name:: Today's Date72 
Requested Date(s) 

Full or Partial Day: / J L 1/4/467-7- 

Reason: 

Paid or Unpaid 

Other employees off on requested date(s) 

Id . Ohl 
r ff 

Employee Signature 

4A 
(Yo vtocj cc ac.IVO(ite 

Approval Date 

367
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TIME OFF REQUEST 

Employee Name: ._.l N'r.tave/,J Today's Date /-/ 
Requested Date(s) Tfe, a3 (fGog%zNir 1104»,>) wot,t2) 

Lzl<F_ VAC, Ays OCT i? jY 19ja.G 9,7,023:)p 

Full or Partial Day: Fcc6C 

Reason: 

Paid or Unpaid 1,45._ 

Other employees off on requested date(s) /`81 

Employee Signature 

f-% 
fY\ avta9 

4h /i to 

Approval Date 

368
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TIME OFF REQUEST 

Employee Name: 

Requested Date(s) 

Today's Datë if ̀D 
---R--/6 

Full or Partial Day: PULL 

Reason: \rn t 
Paid or Unpaid kA A .. 

Other employees off on requested date(s) 

Employee Signature 

i 
g1141fg 

141 

il\na-e-c Approval Date 

OiNL op V002_ 

ab02_- OH---s-a. z1 oti . jz-ove. a-. 
9--(3-(4 7 ' v ` 

369
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TOE OFF REQUEST 

Employee Name: ftlf -e_ 

Requested Date(s) 113 //i Y 
Today's Date 

Full or Partial Day: tom! 

Reason: 

nf 
Paid or Unpaid 24-1 

RA< grit- VAP - 

Other employees off on requested date(s) L 

Employee Signature 

olcitlle 
Ç1\ vk&' <-C Approval Date 
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      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 151352      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 357



Employee Name: ,g1C., 

TIME OFF REQUEST 

Today's Datë / D `i z l Lli 

Requested Date(s) 

Full or Partial Day: t- ID) z i -f ¡ 

Reason: v PTc, -r, op) 

Paid or Unpaid PavO 

Other employees off on requested date(s) 

Employee Signature 

to(rz l 172 

Approval Date 
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TIME OFF REQUEST 

Employee Name: D« J 14aOG/dL4-eJ - Today's Date /o /ia /i4, 

Requested Date(s) /0/i7/í, 

or Partial Day: 

Reason: Qersónc\\ 

r Unpaid 

Other employees off on requested date(s) LTokt 

Employee Signature / , 

,, Yy lbIIIIIit 
avta0 Approval Date 
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SUN MON 
January 

TUE WED THUR FRI SAT 

Holiday 1 2 

3 4 5 6 7 8 9 

10 11 12 13 14 15 16 

17 18 19 MK 20 MK 21 MK /MM 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
March 

TUE WED THUR FRI SAT 

1 2 MH 3 BH/MH 4 5 

6 MWBH7 8 9 10 MK/BH11 12 

13 MK/BH 14 15 16 17 MM/BH 18 19 

20 BH/BO 21 BO/BC 22 BO 23 BO 24 BO/BH 25 26 

27 JJ/BH 28 JJ 29 JJ 30 JJ 31 

SUN MON TUE 
May 
WED THUR FRI SAT 

2 3 4 5 MK6 7 

8 9 10 11 12 MK 13 14 

15 16 17 18 SR 19 MK/SR 20 21 

22 SR/PE 23 PE 24 PE 25 PE 26 BG/PE 27 28 

29 Holiday 30 RM/JJ 31 

SUN MON TUE 
July 
WED THUR FRI SAT 

RM/BR 1 2 

3 Holiday 4 RM/JJ 5 RM/JJ 6 RM/JJ 7 RM/JJ 8 9 

10 BR/JM 11 BR/JM 12 BR/JM 13 BR/JM 14 BR/JM 15 16 

17 JB 18 JB 19 JB 20 JB 21 JB/BC 22 23 

24 BR 25 BR 26 BR 27 BR 28 BR 29 30 

31 

SUN MON 
September 

TUE WED THUR FRI SAT 

JJ 1 JJ 2 3 

4 Holiday 5 BR 6 BR 7 BR 8 BR 9 10 

11 JH/BP 12 JH/BP 13 JH/BP 14 JH/BP 15 JH/BP 16 17 

18 PE 19 PE 20 PE 21 PE 22 PE 23 24 

25 PE 26 PE 27 PE 28 PE 29 PE 30 

SUN MON 
November 

TUE WED THUR FRI SAT 

1 2 3 4 5 

6 BP 7 BP 8 BP 9 BP 10 BP 11 12 

13 14 15 16 17 18 19 

20 RM /BO 21 RM /BO 22 RM /BO 23 Holiday 24 Holiday 25 26 

27 28 29 30 

2016 

SUN MON 
February 

TUE WED THUR FRI SAT 

1 2 3 4 5 6 

7 8 9 10 11 12 13 

14 JM/BC 15 16 17 JJ 18 BH/BC 19 20 

21 JB/BH 22 JB 23 JB 24 JB 25 JB/BH 26 27 

28 BH 29 

SUN MON 
April 

TUE WED THUR FRI SAT 

JJ/BH 1 2 

3 BL/BH 4 BL 5 6 7 MK/BH 8 9 

10 MK/BH 11 12 13 14 MK/BH 15 16 

17 CS/BH 18 CS 19 CS 20 CS 21 CS/BH 22 23 

24 BC/BH 25 BC 26 27 28 MK 29 30 

SUN MON 
June 

TUE WED THUR FRI SAT 

RM/JJ 1 RM/JJ 2 RM/JJ 3 4 

5 BP/JM 6 BP/JM 7 BP/JM 8 BP/JM 9 BP/JM 10 11 

12 CS/JB 13 CS/JB 14 CS/JB 15 CS/JB 16 CS/JB 17 18 

19 PE 20 PE 21 PE 22 PE 23 PE24 25 

26 RM/BR 27 RM/BR 28 RM/BR 29 RM/BR 30 

SUN MON 
August 

TUE WED THUR FRI SAT 

JH/BR 1 JH/BR 2 JH/BR 3 JH/BR 4 JH/BR 5 6 

7 CS/BP 8 CS/BP 9 CS/BP 10 CS/BP 11 CS/BP 12 13 

14 GR 15 GR 16 GR 17 GR 18 MK/GR 19 20 

21 GR 22 GR 23 GR 24 GR 25 M WGR 26 27 

28 JJ 29 JJ 30 JJ 31 

SUN MON 
October 

TUE WED THUR FRI SAT 

2 GR3 GR4 GR5 GR6 GR7 8 

9 BO10 B011 B012 B013 MK/80 14 15 

16 JB17 J818 JB19 JB20 JB21 22 

23 SR/GR 24 GR 25 GR 26 GR 27 MK/GR 28 29 

30 31 

SUN MON 
December 

TUE WED THUR FRI SAT 

1 2 3 

4 5 6 7 8 9 10 

11 12 13 14 15 16 17 

18 BO 19 BO20 B021 BO22 BO23 24 

25 Holiday 26 RM/BO 27 RM/BO 28 RM/BO 29 RM/BO 30 31 
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idON 
January 

TUE WED THUR FRI SAT 

' Holiday 1 2 

3 4 5 6 7 8 9 

10 11 12 13 14 15 16 

17 18 19 MK 20 MK 21 MK/MM 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
March 

TUE WED THUR FRI SAT 
1 2 MH 3 BH/MH 4 5 

6 BH 7 8 9 10 BH 11 12 

13 BH 14 15 16 17 MM/BH 18 19 

20 BH/BO 21 BO/BC 22 BO 23 BO 24 BO/BH 25 26 

27 JJ/BH 28 JJ 29 JJ 30 JJ 31 

SUN MON TUE 
May 
WED THUR FRI SAT 

i DM2 DM3 DM4 DM5 DM6 7 

8 9 10 11 12 13 14 

15 16 17 18 SR 19 SR 20 21 

22 SR/PE 23 PE 24 PE 25 PE 26 BC/PE 27 28 

29 Holiday 30 RM/JJ 31 

SUN MON TUE 
July 
WED THUR FRI SAT 

RM/BR 1 2 

3 Holiday 4 RM/JJ 5 RM/JJ 6 RM/JJ 7 RM/JJ 8 9 

10 JM21 JM.12 JM13 JM14 JM15 16 

17 18 
-JD 19 20 

V) 

21. 22 23 

24 26 27 28 29 30 

31 

SUN MON 
September 

TUE WED THUR FRI SAT 

JJ 1 JJ 2 3 

4 Holiday 5 BR 6 BR 7 BR 8 BR 9 10 

11 JH/BP 12 JH/BP 13 JH/BP 14 JH/BP 15 JH/BP 16 17 

18 PE 19 PE 20 PE 21 PE 22 PE 23 24 

25 PE 26 PE 27 PE 28 PE 29 PE 30 

SUN MON 
November 

TUE WED THUR FRI SAT 

2 3 4 5 

6 BP 7 BP 8 BP 9 BP 10 BP 11 12 

13 14 15 16 17 18 19 

20 BO 21 BO 22 BO 23 Holiday 24 Holiday 25 26 

27 28 29 30 

2016 

SUN MON 
February 

TUE WED THUR FRI SAT 

2 3 4 5 6 

7 8 9 10 11 12 13 

14 JM/BC 15 16 17 JJ 18 BH/BC 19 20 

21 JB/BH 22 JB 23 JB 24 JB 25 JB/BH 26 27 

28 BH 29 

SUN MON TUE 
April 
WED THUR FRI SAT 

JJ/BH 1 2 

3 BUBH4 Bl5 6 7 BH8 9 

10 BH 11 12 13 14 BH 15 16 

17 CS/BH 18 CS 19 CS 20 CS 21 CS/BH 22 23 

24 BC/BH 25 BC 26 27 28 29 30 

SUN MON TUE 
June 
WED THUR FRI SAT 

RM/JJ 1 RM/JJ 2 RM/JJ 3 4 

5 MK/JM 6 MK/JM 7 MK/JM 8 MWJM 9 MK/JM 10 11 

12 CS/JB 13 CS/JB 14 CS/JB 15 CS/J13 16 CS/JB 17 18 

19 PE 20 PE 21 PE 22 PE 23 PE24 25 

26 RM/BR 27 RM/BR 28 RM/BR 29 RM/BR 30 

SUN MON 
August 

TUE WED THUR FRI SAT 

JH/BR 1 JH/BR 2 JH/BR 3 JH/BR 4 JH/BR 5 6 

7 CS/BP 8 CS/BP 9 CS/BP 10 CS/BP 11 CS/BP 12 13 

14 15 16 17 18 19 20 

21 GR 22 GR 23 GR 24 GR 25 GR 26 27 

28 JJ 29 JJ 30 JJ 31 

SUN MON 
October 

TUE WED THUR FRI SAT 

2 3 4 5 6 7 8 

9 BO10 BO11 BO12 B013 B014 15 

16 17 18 19 ' 20 J 21 22 

23 SR/GR 24 GR 25 R 26 GR 27 GR 28 29 

30 31 

SUN MON 
December 

TUE WED THUR FRI SAT 

1 2 3 

4 5 6 7 8 9 10 

11 12 13 14 15 16 17 

18 BO 19 50 20 50 21 60 22 50 23 24 

25 Holiday 26 RM/B0 27 RM/BO 28 RM/B0 29 RM/BO 30 31 
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SUN MON 

January 
TUE WED THUR FRI SAT 

Holiday 1 2 

3 4 5 6 7 8 9 

10 11 12 13 14 15 16 

17 18 19 MK 20 MK 21 MK/MM 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
March 

TUE WED THUR FRI SAT 

1 2 MH 3 BH/MH 4 5 

6 

Vv1F 
8 9 10 !NJ 12 

13 64 15 16 17 MM/BH 18 19 

20 BH1B0 21 BO/BC 22 BO 23 BO 24 BO/BH 25 26 

27 JJ/BH 28 JJ 29 JJ 30 JJ 31 

SUN MON TUE 
May 
WED THUR FRI SAT 

1 DM 2 DM 3 DM 4 DM 5 y Dfq,B 7 

8 9 10 11 12 _73 

/SR2D 

14 

15 16 17 18 SR 19 21 

22 SR/PE 23 PE 24 PE 25 PE 26 BC/PE 27 28 

29 Holiday 30 RM/JJ 31 

SUN MON TUE 
July 
WED THUR FRI SAT 

RM/BR 1 2 

3 Holiday 4 RM/JJ 5 RM/JJ 6 RM/JJ 7 RM/JJ 8 9 

10 JM11 JM12 JM13 JM14 JM15 16 

17 18 19 20 21 BC 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
September 

TUE WED THUR FRI SAT 

JJ 1 JJ 2 3 

4 Holiday 5 BR 6 BR 7 BR 8 BR 9 10 

11 JH/BP 12 JH/BP 13 JH/BP 14 JH/BP 15 JH/BP 16 17 

18 PE 19 PE 20 PE 21 PE 22 PE 23 24 

25 PE 26 PE 27 PE 28 PE 29 PE 30 

SUN MON 
November 

TUE WED THUR FRI SAT 

2 3 4 5 

6 BP7 BP8 BP9 BP10 BP11 12 

13 14 15 16 17 18 19 

20 60 21 BO 22 BO 23 Holiday 24 Holiday 25 26 

27 28 29 30 

2 
w 

2016 
) LI d 01/4_Y-_.5 acs.5 

SUN MON 
February 

TUE WED THUR FRI SAT 

2 3 4 5 6 

7 8 9 10 11 12 13 

14 JM/BC 15 16 17 JJ 18 BH/BC 19 20 

21 JB/BH 22 JE 23 JB 24 JB 25 JB/BH 26 27 

28 BH 29 

SUN MON TUE 
April 
WED THUR FRI SAT 

JJ/BH 1 2 

3 BL/BH 4 BL 5 6 7 BH 8 

IAA 

9 

10 BH 11 
rnK 

12 13 14 H 

MK-, 
16 

17 CS/BH 18 CS 19 CS 20 CS 21 CS/BH 22 23 

24 BC/BH 25 BC 26 27 28 Mr 30 

SUN MON 
June 

TUE WED THUR FRI SAT 

RM/JJ 1 RM/JJ 2 RM/JJ 3 4 

5 MK/JM 6 MWJM 7 MK/JM 8 MWJM 9 MK/JM 10 11 

12 CS/J8 13 CS/JB 14 CS/J8 15 CS/JS 16 CS/JB 17 18 

19 PE 20 PE 21 PE 22 PE 23 PE24 25 

26 RM/BR 27 RM/BR 28 RM/BR 29 RM/BR 30 

SUN MON 
August 

TUE WED THUR FRI SAT 

JH/BR i JH/BR 2 JH/BR 3 JH/BR 4 JH/BR 5 6 

7 CS/BP 8 CS/BP 9 CS/BP 10 CS/BP 11 CS/BP 12 13 

14 15 16 17 18 19 

44K 
20 

21 GR 22 GR 23 GR 24 GR 25 GR,W 
rev- 

27 

28 JJ 29 JJ 30 JJ 31 

SUN MON 
October 

TUE WED THUR FRI SAT 

1 

2 3 4 5 6 7 8 

9 B010 B011 B012 B013 4 15 

16 17 18 19 20 21 22 

23 SR/GR 24 GR 25 GR 26 GR 27 GR, ?8 

rL 
29 

30 31 

SUN MON 
December 

TUE WED THUR FRI SAT 

2 3 

4 5 6 7 8 9 10 

11 12 13 14 15 16 17 

18 BO 19 B020 B021 BO22 BO23 24 

25 Holiday 26 RM/BO 27 RM/BO 28 RM/BO 29 RM/BO 30 31 
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SUN MON 
January 

TUE WED THUR FRI SAT 

Holiday 1 2 

3 4 5 6 7 8 9 

10 11 12 13 14 15 16 

17 18 19 MK 20 MK 21 MK/MM 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
March 

TUE WED THUR FRI SAT 

1 2 MH 3 BH/MH 4 5 

6 BH 7 8 9 10 BH 11 12 

13 BH 14 15 16 17 MM/BH 18 19 

20 BH/BO 21 BO/BC 22 BO 23 BO 24 BO/BH 25 26 

27 JJ/BH 28 JJ 29 JJ 30 JJ 31 

SUN MON TUE 
May 
WED THUR FRI SAT 

1 DM 2 DM 3 DM 4 DM 5 DM 6 7 

8 9 10 11 12 13 14 

15 16 17 18 SR 19 SR 20 21 

22 SR/PE 23 PE 24 PE 25 PE 26 BC/PE 27 28 

29 Holiday 30 RM/JJ 31 

SUN MON TUE 
July 
WED THUR FRI SAT 

RM/BR 1 2 

3 Holiday 4 RM/JJ 5 RM/JJ 6 RM/JJ 7 RM/JJ 8 9 

10 JM 11 JM 12 JM 13 JM 14 JM 15 16 

17 18 19 20 21 BC 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
September 

TUE WED THUR FRI SAT 

JJ 1 JJ 2 3 

4 Holiday 5 BR 6 BR 7 BR 8 BR 9 10 

11 JH/BP 12 JH/BP 13 JH/BP 14 JH/BP 15 JH/BP 16 17 

18 PE19 PE20 PE21 PE22 PE23 24 

25 PE 26 PE 27 PE 28 PE 29 PE 30 

SUN MON 
November 

TUE WED THUR FRI SAT 

1 2 3 4 5 

6 BP 7 BP 8 BP 9 BP 10 BP 11 12 

13 14 15 16 17 18 19 

20 B 1 m BO 22 

J(, 
,ß0 

(.30 
Holiday 24 Holiday 25 26 

27 28 29 

2016 /// A 7/C 

1r" 

SUN MON 
February 

TUE WED THUR FRI SAT 

2 3 4 5 6 

7 8 9 10 11 12 13 

14 JM/BC 15 16 17 JJ 18 BH/BC 19 20 

21 JB/BH 22 JB 23 JB 24 JB 25 JB/BH 26 27 

28 BH 29 

SUN MON TUE 
April 
WED THUR FRI SAT 

JJ/BH 1 2 

3 BL/BH 4 BL 5 6 7 BH 8 9 

10 BH 11 12 13 14 BH 15 16i 

17 CS/BH 18 CS 19 CS 20 CS 21 CS/BH 22 23 

24 BC/BH 25 BC 26 27 28 29 30 

SUN MON TUE 
June 
WED THUR FRI SAT 

RM/JJ 1 RM/JJ 2 RM/JJ 3 4 

5 MWJM 6 MK/JM 7 MK/JM 8 MWJM 9 MK/JM 10 11 

12 CS/JB 13 CS/JB 14 CS/JB 15 CS/JB 16 CS/JB 17 18 

19 PE 20 PE 21 PE 22 PE 23 PE24 25 

26 RM/BR 27 RM/BR 28 RM/BR 29 RM/BR 30 

SUN MON 
August 

TUE WED THUR FRI SAT 

JH/BR 1 JH/BR 2 JH/BR 3 JH/BR 4 JH/BR 5 6 

7 CS/BP 8 CS/BP 9 CS/BP 10 CS/BP 11 CS/BP 12 13 

14 15 16 17 18 19 20 

21 GR 22 GR 23 GR 24 GR 25 GR 26 27 

28 JJ 29 JJ 30 JJ 31 

SUN MON 
October 

TUE WED THUR FRI SAT 

2 3 4 5 6 7 8 

9 BO10 BO11 B012 B013 8014 15 

16 17 18 19 20 21 22 

23 SR/GR 24 GR 25 GR 26 GR 27 GR 28 29 

30 31 

SUN MON 
December 

TUE WED THUR FRI SAT 

1 2 3 

4 5 6 7 8 9 10 

11 12 13 14 15 16 17 

18 B0 19 B0 20 B0 21 BO 22 80 23 24 

25 Holiday 26 RM/B0 27 RM/B0 28 RM/BO 29 RM/B0 30 31 
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TIME OFF REQUEST 

Employee Name: 6ruit Zc Today's Daté 2-I, 7 6 / / f D 

Requested Date(s) `\afi ául(7 z i Su [ ,I -Dor(y 15` 

w; I ÍCw r A-7 25- .ai-ei S bhmlt- zFCarliwfi rk,l2Ay 5 

Full or Partial Day: R ( /40.75- G, 
Reason: i l k( PA 

n 
Paid or Unpaid V' *i O . 

Other employees off on requested date(s) e5 

Employee Signature 

51A7 /( -51( /5_ 

Dave Luehrmann Approval Date 
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SUN MON 
January 

TUE WED THUR FRI SAT 

Holiday 1 2 

3 4 5 6 7 8 9 

10 11 12 13 14 15 16 

17 18 19 MK 20 MK 21 MR/MM 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
March 

TUE WED THUR FRI SAT 
1 2 MH 3 BH/MH 4 5 

6 BH 7 8 9 10 BH 11 12 

13 SH 14 15 16 17 MM/BH 18 19 

20 BH/BO 21 BO/BC 22 80 23 BO 24 BO/BH 25 26 

27 JJ/BH 28 JJ 29 JJ 30 JJ 31 

SUN MON TUE 
May 
WED THUR FRI SAT 

1 DM 2 DM 3 DM 4 DM 5 DM 6 7 

8 9 10 11 12 13 14 

15 16 17 18 5R 19 SR 20 21 

22 SR/PE 23 PE 24 PE 25 PE 26 BC/PE 27 28 

29 Holiday 30 RMIJJ 31 

SUN MON TUE 
July 
WED THUR FRI SAT 

RM/BR 1 2 

3 Holiday 4 RM/JJ 5 RM/JJ 6 RM/JJ 7 RM/JJ 8 9 

10 JM11 JM12 JM13 JM14 JM15 16 

17 18 19 20 21 8C 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
September 

TUE WED THUR FRI SAT 
JJ1 JJ2 3 

4 Holiday 5 BR 6 BR 7 BR 8 8R 9 10 

11 JH/BP 12 JH/BP 13 JH/BP 14 JH/BP 15 JH/BP 16 17 

18 PE 19 PE 20 PE 21 PE 22 PE 23 24 

25 PE 26 PE 27 PE 28 PE 29 PE 30 

SUN MON 
November 

TUE WED THUR FRI SAT 
1 2 3 4 5 

6 BP7 BP8 BP9 BP10 BP11 12 

13 14 15 16 17 18 19 

20 BO 21 BO 22 BO 23 Holiday 24 Holiday 25 26 

27 28 29 30 

2016 

SUN MON 

i'ri b'elk-,J 

February 
TUE WED THUR FRI SAT 

1 2 3 4 5 6 

7 8 9 10 11 12 13 

14 JM/BC 15 16 17 JJ 18 BH/BC 19 20 

21 JB/BH 22 JB 23 JB 24 JO 25 JB/BH 26 27 

28 BH 29 

SUN MON TUE 
April 
WED THUR FRI SAT 

JJ/BH 1 2 

3 BUBH4 BL5 6 7 BH8 9 

10 BH 11 12 13 14 8H 15 16 

17 CS/BH 18 GS 19 CS 20 CS 21 CS/BH 22 23 

24 BC/BH 25 BC 26 27 28 29 30 

SUN MON 
June 

TUE WED THUR FRI SAT 
RM/JJ 1 RNt/JJ 2 RM/JJ 3 4 

5 fv]lf/JgA 6 MK/JM 7 MK/JM 8 M WJM 9 MK" 10 11 

12 C/S/Ji'B13 CS/JB 14 CS/J13 15 CS/JB 16 CS/JB 17 18 

19 PE 20 PE 21 PE 22 PE 23 PE24 25 

26 RM/BR 27 RM/BR 28 RM/BR 29 RM/BR 30 

SUN MON 
August 

TUE WED THUR FRI SAT 
JH/BR 1 JH/BR 2 JH/BR 3 JH/BR 4 JH/BR 5 G 

7 CS/BP 8 CS/BP 9 CS/BP 10 CS/BP 11 CS/BP 12 13 

14 15 16 17 18 19 20 

21 GR 22 GR 23 GR 24 GR 25 GR 26 27 

28 JJ 29 JJ 30 JJ 31 

SUN MON 
October 

TUE WED THUR FRI SAT 

2 3 4 5 6 7 8 

9 BO10 B011 8012 BO13 8014 15 

16 17 18 19 20 21 22 

23 SR/GR 24 GR 25 GR 26 GR 27 GR 28 29 

30 31 

SUN MON 
December 

TUE WED THUR FRI SAT 
2 3 

4 5 6 7 8 9 10 

11 12 13 14 15 16 17 

18 60 19 B0 20 80 21 80 22 BO 23 24 

25 Holiday 26 RM/BO 27 RM/BO 28 RM/BO 29 RM/BO 30 31 
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SUN MON 

January 
TUE WED THUR FRI SAT 

Holiday 1 2 

3 4 5 6 7 8 9 

10 11 12 13 14 15 16 

17 18 19 MK 20 MK 21 MK/MM 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
March 

TUE WED THUR FRI SAT 

1 2 MH 3 BH/MH 4 5 

6 BH 7 8 9 10 8H 11 12 

13 BH 14 15 16 17 MM/BH 18 19 

20 BH/BO 21 BO/BC 22 BO 23 BO 24 BO/BH 25 26 

27 JJ/BH 28 JJ 29 JJ 30 JJ 31 

SUN MON TUE 
May 
WED THUR FRI SAT 

1 DM2 DM3 DM4 DM5 DM6 7 

8 9 10 11 12 13 14 

15 16 17 18 SR 19 SR 20 21 

22 SR/PE 23 PE 24 PE 25 PE 26 BC/PE 27 28 

29 Holiday 30 RM/JJ 31 

SUN MON TUE 
July 
WED THUR FRI SAT 

RM/BR1T 2 

- 
3 Holiday 4 RM/JJ 5 RM/JJ 6 RM/JJ 7 RM/JJ 8 9 

10 JM 11 JM 12 JM 13 JM 14 JM 15 16 

17 18 19 20 21 BC 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 

September 
TUE WED THUR FRI SAT 

JJ 1 JJ 2 3 

4 Holiday 5 BR 6 BR 7 BR 8 BR 9 10 

11 JH/BP 12 JH/BP 13 JH/BP 14 JH/BP 15 JH/BP 16 17 

18 PE 19 PE20 PE21 PE22 PE23 24 

25 PE 26 PE 27 PE 28 PE 29 PE 30 

SUN MON 
November 

TUE WED THUR FRI SAT 

2 3 4 5 

6 BP 7 BP 8 BP 9 BP 10 BP 11 12 

13 14 15 16 17 18 19 

20 BO 21 BO 22 BO 23 Holiday 24 Holiday 25 26 

27 28 29 30 

2016 

SUN MON 
February 

TUE WED THUR FRI SAT 

2 3 4 5 6 

7 8 9 10 11 12 13 

14 JM/BC 15 16 17 JJ 18 BH/BC 19 20 

21 JB/BH 22 JB 23 JB 24 JB 25 JB/BH 26 27 

28 BH 29 

SUN MON TUE 
April 
WED THUR FRI SAT 

JJ/BH 1 2 

3 BL/BH4 BL5 6 7 SH 9 

10 BH 11 12 13 14 BH 15 16 

17 CS/BH 18 CS 19 CS 20 CS 21 CS/BH 22 23 

24 BC/BH 25 BC 26 27 28 29 30 

SUN MON TUE 
June 
WED THUR FRI SAT 

RM/JJ 1 RM/JJ 2 RM/JJ 3 4 

5' MKIJM 6 MK/JM 7 MWJM 8 MK/JM 9 MK/JM 10 11 

12 CS/JB 13 CS/JB 14 CS/JB 15 CS/JB 16 CS/JB 17 18 

19 PE 20 PE 21 PE 22 PE 23 PE24 25 

26 RM/BR 27 RM/BR 28 RM/BR 29 RM/BR 30 

SUN MON 
August 

TUE WED THUR FRI SAT 

JH/BR 1 JH/BR 2 JH/BR 3 JH/BR 4 JH/BR 5 6 

7 CS/BP 8 CS/BP 9 CS/BP 10 CS/BP 11 CS/BP 12 13 

14 6,1 25 ¡i6 
4 

ai17 /' p 18 

1JG1ß\25 

/'11 L19 

C 

20 

21 GR 22 GR 23 GR 24 GR 26 27 

28 JJ 29 JJ 30 JJ 31 

SUN MON 

October 
TUE WED THUR FRI SAT _ 

2 6r3 /` ? 4 

Vi 

/ ,rJ 5 
CJ VBO`12 

71 /? 6 

IOB`7013 

/' ? 7 

U` 

8 

9 BO 10 Bí-011 BO 14 15 

16 17 18 19 20 21 22 

23 SR/GR 24 GR 25 GR 26 GR 27 GR 28 29 

30 31 

SUN MON 
December 

TUE WED THUR FRI SAT 

1 2 3 

4 5 6 7 8 9 10 

11 12 13 14 15 16 17 

18 80 19 BO20 8021 BO22 BO23 24 

25 Holiday 26 RM/BO 27 RM/BO 28 RM/BO 29 RM/B0 30 31 
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SUN MON 
January 

TUE WED THUR FRI SAT 

Holiday 1 2 

3 4 5 6 7 8 9 

10 11 12 13 14 15 16 

17 18 19 MK 20 MK 21 MK/MM 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
March 

TUE WED THUR FRI SAT 
1 2 MH 3 BH/MH 4 5 

6 BH 7 8 9 10 BH 11 12 

13 BH 14 15 16 17 MM/BH 18 19 

20 BH/8O 21 80/BC 22 BO 23 80 24 BO/BH 25 26 

27 JJIBH 26 JJ 29 JJ 30 JJ 31 

SUN MON TUE 
May 
WED THUR FRI SAT 

1 DM 2 DM 3 DM 4 DM 5 DM G 7 

8 9 10 11 12 13 14 

15 16 17 18 SR 19 SR 20 21 

22 SR/PE 23 PE 24 PE 25 PE 26 BC/PE 27 28 

29 Holiday 30 RM/JJ 31 

SUN MON TUE 
July 
WED THUR FRI SAT 

RM/BR 1 2 

3 Holiday 4 RM/JJ 5 RM/JJ 6 RM/JJ 7 RM/JJ 8 9 

10 JM 11 JM 12 JM 13 JM 14 JM 15 16 

17 18 19 20 21 BC 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
September 

TUE WED THUR FRI SAT 
JJ t JJ 2 3 

4 Holiday 5 BR 6 BR 7 BR 8 8R 9 10 

11 JH/BP 12 JH/BP 13 JH/BP 14 JH/BP 15 JH/BP 16 17 

18 PE 19 PE 20 PE 21 PE 22 PE 23 24 

25 PE 26 PE 27 PE 28 PE 29 PE 30 

SUN MON 
November 

TUE WED THUR FRI SAT 
1 2 3 4 5 

6 BP 7 BP 8 BP 9 BP 10 BP 11 12 

13 14 15 16 17 18 19 

20 BO 21 BO 22 BO 23 Holiday 24 Holiday 25 26 

27 28 29 30 

2016 

SUN MON 
February 

TUE WED THUR FRI SAT 
2 3 4 5 6 

7 8 9 10 11 12 13 

14 JM/BC 15 16 17 JJ 18 BH/BC 19 20 

21 JB/BH 22 JB 23 JB 24 JB 25 JB/BH 26 27 

28 BH 29 

SUN MON TUE 
April 
WED THUR FRI SAT 

JJ/BH 1 2 

3 BL/BH4 BL5 6 7 BH8 9 

10 BH 11 12 13 14 BH 15 16 

17 CS/BH 18 CS 19 CS 20 CS 21 CS/BH 22 23 

24 BC/BH 25 BC 26 27 28 29 30 

SUN MON 
June 

TUE WED THUR FRI SAT 
RM/JJ 1 RM/JJ 2 RM/JJ 3 4 

5 MK/JM 6 M WJM 7 MK/JM 8 MK/JM 9 MK/JM 10 11 

12 CS/JB 13 CS/JB 14 051J13 15 CSIJB 16 CS/JB 17 18 

19 PE 20 PE 21 PE 22 PE 23 PE24 25 

26 RM/BR 27 RM/BR 28 RM/BR 29 RM/BR 30 

SUN MON 
August 

TUE WED THUR FRI SAT 
JR/BR 1 JR/BR 2 JR/BR 3 JH/BR 4 JI-BR 5 6 

7 CS/BP 8 CS/BP 9 CS/BP 10 CS/BP 11 CS/BP 12 13 

14 15 16 17 18 19 20 

21 GR 22 GR 23 GR 24 GR 25 GR 26 27 

28 JJ 29 JJ 30 JJ 31 

SUN MON 
October 

TUE WED THUR FRI SAT r 

2 5tz3 M1 

517-- 
1BO12 

,r-- 5- 6 8 

9 B010 B011 B013 B014 15 

16 17 18 19 20 21 22 

23 SR/GR 24 GR 25 GR 26 GR 27 GR 28 29 

30 31 

SUN MON 
December 

TUE WED THUR FRI SAT 
2 3 

4 5 6 7 8 9 10 

11 12 13 14 15 16 17 

18 8019 B020 B021 BO22 B023 24 

25 Holiday 26 RMBO 27 RM/B0 28 RMBO 29 RMBO 30 31 
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VACATION SCHEDULE 

Bump week picks must be in by February 12, 2016 
(weeks bump days) 

Final schedule posting will be February 15, 2016 

All remaining days after the February 15, 2016 
final posting, need to be turned into Todd for 
approval. 

Turn in vacation picks to Todd- any questions see 
Todd. 
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SUN MON 
January 

TUE WED THUR FRI SAT 

Holiday 1 2 

3 4 5 6 7 8 9 

10 11 12 13 14 15 16 

17 18 19 MK 20 MK 21 MK/MM 22 23 

24 25 26 27 28 29 301 

31 

SUN MON 
March 

TUE WED THUR FRI SAT 
7 2 MH 3 BH/MH 4 5 

6 8H7 8 9 10 BH11 12 

13 BH 14 15 16 17 MM/BH 18 19 

20 BH/BO 21 BO/BC 22 80 23 BO 24 BO/BH 25 26 

27 JJ/BH 28 JJ 29 JJ 30 JJ 31 

SUN MON TUE 
May 
WED THUR FRI SAT 

1 DM 2 DM 3 DM 4 DM 5 DM 6 7 

8 9 10 11 12 13 14 

15 16 17 18 SR19 SR20 21 

22 SR/PE 23 PE 24 PE 25 PE 26 BC/PE 27 28 

29 Holiday 30 RM/JJ 31 

SUN MON TUE 
July 
WED THUR FRI SAT 

RM/BR 1 2 

3 Holiday 4 RM/JJ 5 RM/JJ 6 RMIJJ 7 RMIJJ 8 9 

10 JM 11 JM 12 JM 13 JM 14 JM 15 16 

17 18 19 20 21 BC 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
September 

TUE WED THUR FRI SAT 
JJ 1 JJ 2 3 

4 Holiday 5 BR 6 BR 7 BR 8 BR 9 10 

11 JH/BP 12 JH/BP 13 JH/BP 14 JH/BP 15 JH/BP 16 17 

18 PE19 PE20 PE21 PE22 PE23 24 

25 PE 26 PE 27 PE 28 PE 29 PE 30 

SUN MON 
November 

TUE WED THUR FRI SAT 
i 2 3 4 5 

6 BP 7 BP 8 BP 9 BP 10 BP 11 12 

13 14 15 16 17 18 19 

20 BO 21 BO 22 BO 23 Holiday 24 Holiday 25 26 

27 28 29 30 

2016 

SUN MON 
February 

TUE WED THUR FRI SAT 
1 2 3 4 5 6 

7 8 9 10 11 12 13 

14 JM/BC 15 16 17 JJ 18 BH/BC 19 20 

21 JB/BH 22 JB 23 JB 24 JB 25 JB/BH 26 27 

28 BH 29 

SUN MON 
April 

TUE WED THUR FRI SAT 

JJ/BH 1 2 

3 BUBH 4 BL 5 6 7 BH 8 9 

10 BH 11 12 13 14 BH 15 16 

17 CS/BH 18 CS 19 CS 20 CS 21 CS/BH 22 23 

24 BC/BH 25 BC 26 27 28 29 30 

SUN MON TUE 
June 
WED THUR FRI SAT 

RM/JJ 1 RM/JJ 2 RM/JJ 3 4 

5 MWJM6 MWJM7 MK/JM8 MK/JM9 MK/JM10 11 

12 CS/JB 13 CS/JB 14 CS/JB 15 CS/JB 16 CS/JB 17 18 

19 PE 20 PE 21 PE 22 PE 23 PE24 25 

26 RM/BR 27 RM/BR 28 RM/BR 29 RM/BR 30 

SUN MON 
August 

TUE WED THUR FRI SAT 
JH/BR 1 JH/BR 2 JH/BR 3 JH/BR 4 JH/BR 5 6 

7 CS/BP 8 CS/BP 9 CS/BP 10 CS/BP 11 CS/BP 12 13 

14 15 16 17 18 19 20 

21 GR 22 GR 23 GR 24 GR 25 GR 26 27 

28 JJ 29 JJ 30 JJ 31 

SUN MON 
October 

TUE WED THUR FRI SAT 

2 3 4 5 6 7 8 

9 BO10 8011 8012 B013 B014 15 

16 . 17 18 19 20 21 22 

23 SR/GR 24 GR 25 GR 26 GR 27 GR 28 29 

30 31 

SUN MON 
December 

TUE WED THUR FRI SAT 

2 3 

4 5 6 7 8 9 1a 

11 12 13 14 15 16 17 

18 BO 19 80 20 80 21 50 22 80 23 24 

25 Holiday 26 RM/BO 27 RM/BO 28 RM/BO 29 RM/BO 30 31 
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VACATION SCHEDULE 

Bump week picks must be in by February 12, 2016 
(weeks bump days) 

Final schedule rinsting will be February 15, 2016 

All remaining g Lifk th 2 .. nary 15, 2016 
final posting, r (9,7ii/tw /.r ;.e to Todd for 
approval. 

Turn in vacation picks to Todd- any questions see 
Todd. 
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SUN MON 
January 

TUE WED THUR FRI SAT 

Holiday 1 2 

3 4 5 6 7 8 9 

10 11 12 13 14 15 16 

17 18 19 MK20 MK21 MK/MM22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
March 

TUE WED THUR FRI SAT 
1 2 MH 3 BH/MH 4 5 

6 BH 7 8 9 10 BH 11 12 

13 BH 14 15 16 17 MM/BH 18 19 

20 BH/80 21 BO/BC 22 BO 23 BO 24 BO/BH 25 26 

27 JJ/BH 28 JJ 29 JJ 30 JJ 31 

SUN MON TUE 
May 
WED THUR FRI SAT 

1 DM 2 DM 3 DM 4 DM 5 DM 6 7 

8 9 10 11 12 13 14 

15 16 17 18 SR 19 SR 20 21 

22 SR/PE 23 PE 24 PE 25 PE 26 BC/PE 27 28 

29 Holiday 30 RM/JJ 31 

SUN MON TUE 
July 
WED THUR FRI SAT 

RM/BR 1 2 

3 Holiday 4 RM/JJ 5 RM/JJ 6 RM/JJ 7 RM/JJ 8 9 

10 JM 11 JM 12 JM 13 JM 14 JM 15 16 

17 18 19 20 21 BC 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
September 

TUE WED THUR FRI SAT 

JJ 1 JJ 2 3 

4 Holiday 5 BR 6 BR 7 BR 8 BR 9 10 

11 JH/BP 12 JH/BP 13 JH/BP 14 JH/BP 15 JH/BP 16 17 

18 PE 19 PE 20 PE 21 PE 22 PE 23 24 

25 PE 26 PE 27 PE 28 PE 29 PE 30 

SUN MON 
November 

TUE WED THUR FRI SAT 

2 3 4 5 

6 BP 7 BP 8 BP 9 BP 10 8P 11 12 

13 14 15 16 17 18 19 

20 BO 21 BO 22 BO 23 Holiday 24 Holiday 25 26 

27 28 29 30 

2016 

SUN MON 
February 

TUE WED THUR FRI SAT 
1 2 3 4 5 6 

7 8 9 10 11 12 13 

14 JM/BC 15 16 17 JJ 18 BH/BC 19 20 

21 JB/BH 22 JB 23 JB 24 JB 25 JB/BH 26 27 

28 BH 29 

SUN MON TUE 
April 
WED THUR FRI SAT 

JJ/BH 1 2 

3 BL/BH 4 BL 5 6 7 BH 8 9 

10 8H 11 12 13 14 BH 15 16 

17 CS/BH 18 CS 19 CS 20 CS 21 CS/BH 22 23 

24 BC/BH 25 BC 26 27 28 29 30 

SUN MON 
June 

TUE WED THUR FRI SAT 
RM/JJ 1 RM/JJ 2 RM/JJ 3 4 

5 MK/JM 6 MK/JM 7 MK/JM 8 MK/JM 9 MK/JM 10 11 

12 CS/JB 13 CS/JB 14 CS/JB 15 CS/JB 16 CS/JB 17 18 

19 PE 20 PE 21 PE 22 PE 23 PE24 25 

26 RM/BR 27 RM/BR 28 RM/BR 29 RM/BR 30 

SUN MON 
August 

TUE WED THUR FRI SA 

JH/BR 1 JH/BR 2 JH/BR 3 JH/BR 4 JH/BR 5 6 

7 CS/BP 8 CS/BP 9 CS/BP 10 CS/BP 11 CS/BP 12 13 

14 15 16 17 18 19 20 

21 GR 22 GR 23 GR 24 GR 25 GR 26 27 

28 JJ 29 JJ 30 JJ 31 

SUN MON 
October 

TUE WED THUR FRI SAT 

2 3 4 5 6 7 8 

9 BO10 BO11 B012 8013 B014 15 

16 17 18 19 20 21 22 

23 SR/GR 24 GR 25 GR 26 GR 27 GR 28 29 

30 31 

SUN MON 
December 

TUE WED THUR FRI SAT 
1 2 3 

4 5 6 7 8 9 10 

11 12 13 14 15 16 17 

18 8019 8020 B021 8022 8023 24 

25 Holiday 26 RM/BO 27 RM/BO 28 RM/BO 29 RM/BO 30 31 
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January 
UN MON TUE WED THUR FRI 

Holiday 

SAT 

3 4 5 '5 7 f: 5: 

10 11 12 15.: 14 15 13 

17 18 19 MK 201 MK 21 MRIMM 22 23 

24 25 26 27( 28 29 30 

31 

SUN MON 

March 
TUE WED 

! 1 

61 

7 

1 V 
16. 

26 C21 SC 22 t 23 

20 i 30 27: 
I 

26 

SUN MON 

May 
TUE WED 

11 DM 21 DM 3 oivi A [ 

81 9 10 

1' 

22 23 a 25 

THUR FRI 

MH 'il H . 

15 

SAT 

17' ti/ 
24' 25. 

V 
26 

31 

THUR FR.1 SAT 

DM 5; DM (.' 

1. 

, . 2: 

2,3 2, 2t 

29 Holiday 30 3: 

July 
SUN MON TUE WED THUR FRI SAT 

1 

i 2 

3 Holiday 4' 5 j 
i:, 5 1, 

It 

2:. 

30 

10 1 151 .. 3 -6- t 

17 1:, 19 2; 2: 

24t 26 26 21 26 22 

31 

MON TUE 
September 

WED THUR FRI SAT 
SUN li 2 

41 Holiday 51 G 7 
6 

12 13 

213 21 Id 19 22 

25 26 21 29 

NovembEr 
SUN MON TUE WED THUR FRI SAT 

1 2 3 ,, 

6, 7 
at 

13. 14 151 ',7 ;6 

20 2 i 27 n Holiday 2.-, Holiday 25 

27. 23 20 :,, 

3 

10 

25 

12 

15: 

23 

2016 4/ Ng, /-7--t- 

FebFuar 
SUN MON TUE WED THUR FRI SAT 

81 

1-- , i2 19 

13 

14 JM/BC 15 141- 1 18. F) 

21 22 

V 
1 23i ;:, i 

I I 

25 26 
V 

27 

28v 1 29.] 

MON 

-J47 
V 

April 
TUE WEL) THUR FRI SAT 

SUN 

1---T.; 
1 

E 

2 

V' 
V 

5 

i i 6 

V 
15 - 

1 

21 

V - 
2o 

1 

i 23 

.. 

i 

24 ve:Cil 2C, s;' a a( :zio 

SUN MON 

June 
TUE WED r , 

THUR FRI 
--- , 

I 

SAT 

a, .. 

' 

.. 1 r 1 i 

I t. .. 1 tI 

25 
15 25 

21 

2' 1,4 2.: 24 

26 . 
23 30 

FRI SAT 
SUN MON 

August 
TUE WED THUR 

el 5' 

1; ' i 
7. 

1- 

2., 

SUN 

i i 1, 1 P 

FRI 

I 

2i1 

SAT 
October 

TUE WEE) THUR MON 
i 

2 3 4' ir 6 i 71 F. 

9 15' 1 . 
'3. 15 1. 16 

21 
it: . - 

23 H 

: ï V 

SUN MON 

i ,. 

I:' :.' V: 

Deccmer 
TUE 'ASS THUR FRI SAT 

I 
11 2 ...1 

4 P: 
i 9 1u 

i 

1'. 

----. 1,:t 

1 

2:, 

11 I:. 13 lb 

11..------ittl 

-.: Ti 

2., 

Holiday ,,i 2 : 
. . :.5.. 
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SUN MON 
January 

TUE WED THUR FRI SAT 

Holiday 1 2 

3 4 5 6 7 8 9 

10 11 12 13 14 15 16 

17 18 19 MK 20 MK 21 MK/MM 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 

March 
TUE WED THUR FRI SAT 

2 MH3 MH4 5 

6 7 8 9 10 11 12 

13 14 15 16 17 18 19 

20 BC 21 

./36 
BC 22 en 23 00 4 

/70 
25 iio 26 

27 28 29 30 31 

SUN MON TUE 
May 
WED THUR FRI SAT 

1 DM 2 DM 3 DM 4 DM 5 DM 6 7 

8 9 10 11 12 13 14 

15 16 17 18 191 20 

I 

21 

22 23 24 25 26 27 28 

29 Holiday 30 31 

SUN MON TUE 
July 
WED THUR FRI SAT 

1 2 

3 Holiday 4 5 6 7 8 9 

10 11 12 13 

1 

14 15 16 

17 18 19 20 21 22 
h 

23 

24 25 26j 27 28 291 30 

1 

31 

September 
SUN MON TUE WED THUR FRI SAT 

1 2 

4 Holiday 5 6 7 8 9 10 

11 12 13 14 15 16 17 

18 19 20 211 22 23 24 

25 26) 27 28 29 30 

November 
SUN MON TUE WED THUR FRI SAT 

1 2 3 4 5 

6 7 8 9 11 11 12 

13 14 151 16 71 18' 19 

20 21 n221 231 Holiday 24 Holiday 25! 26 

/,- v 

27 26 291 301 

1 

2016 

SUN MON 

February 
TUE WED THUR FRI SAT 

1 2 3 4 5 6 

7 8 9 10 11 12 13 

14 JM/BC 15 16 17 18 BC 19 20 

21 22 23 24 25 26 27 

28 29 

SUN MON TUE 
April 
WED THUR FRI SAT 

1 2 

3 4 5 6 7 8 9 

10 11 12 13 14 15 i6 

17 1B 19 20 21 22 23 

24 25 26 27 28 29 30 

SUN MON TUE 
June 
WED THUR FRI SAT 

1 2 3 4 

5 6 7 8 9 10 11 

12 13 14 15 16 17 18 

19i 20 21 22 23 24 25 

26i 27 28 29 30 

FRI SAT 
SUN MON TUE 

August 
WED THUR 

2 4 5 8 

7 8 9 0 2 3 

14 15 161 7 18 19 20 

21 22 
231 

24 1 25± 25, 27 

281 29 30 311 

SUN MON 

October 
TUE WED THUR FRI SAT 

2 3 4 5 6 7 8 

9 10 

I 17) 
11' 

gY) 
y 2 i>J 

13 14 o 15 

16 17 

241 

18I)I 

251 

É 

19 

26 

20., 

27 

21 

28 

22 

29 23 

30{ 311 

SUN MON 

December 
TUE WED THUR FRI SAT 

I 2 3 

4t 
y 

5 8` 7j 8( 9 10 

111 

" 

12 13 141 11 
I 

16 17 

181 19 0' 1 22 r J,! /,vl 
677i /7,0 28'1 }, 29; 

4. 

23 24 

; 
31 

25+ Holiday 26 
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SUN MON 

74. u4_, 2NGC 2016 

January 
TUE WED THUR FRI SAT 

Holiday 1 2 

3 4 5 6 7 8 9 

10 11 12 13 14 15 16 

17 18 19 MK 20 MK 21 MK/MM 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
March 

TUE WED THUR FRI SAT 

2 MH 3 MH4 5 

6 7 8 9 10 1 2 

13 4 15 6 17 18 19 

20 BC 21 BC 22 23 24 25 26 

27 281 29 30' 31 

SUN MON TUE 
May 
WED THUR FRI SAT 

7 DM 2 DM 3 DM 4 DM 5 DM 6 7 

8 9 10 11 12 131 14 

15 18 17 18 19 20;1 21 

2 23+ 24 25 26 271 28 

29 Holiday 30 31 { 

SUN MON TUE 
July 
WED THUR FRI SAT 

1 2 

3 Holiday 4 5 6 7, 8 9 

10 11 12 13. 141 15 
I 

16 

17 181 20 21i 22 23 

24 25r 26 r 27 281 29 30 

31 

September 
SUN MON TUE WED THUR FRI SAT 

2 3 

4 Holiday 5 6 7 8 9l 10 

11 12; 
1 

13 

zoq 

141 15 

21i 221 

16, 

23 

17 

24 
18 /J/19í 

281 291 3oI 25 j 2G, 271 / l I 
1 

November 
SUN MON TUE WED THUR FRI SAT 

2 3k 4 5 

6 7 8 9 0'¡ 12 

3 14 5 16/ 171 18, 19 

I 

20 21 22 23, Holiday 24'1 Holiday 25 26 
V 

27 28 29', 30!. 

SUN MON 
February 

TUE WED THUR FRI SAT 

2 3 4 5 6 

7 8 9 10 11 12 13 

14 JM/BC 15 16, 17 18 BC 19 20 

21 22 23 24 25 26 27 

28 29 

SUN MON 
April 

TUE WED THUR FRI SAT 

1 2 

3 4 5 6 7 8 9 

10 11 12 13 14 15 16 

17 18 19 20 21 22 23 

241 25 26 27 26 291 30 

SUN MON 

5 6 

12 13 

W- 

267 27 

SUN MON 

7 8 

14 15' 

221 

28? 291 

TUE 
June 
WED THUR FRI SAT 

1 2 3 4 

7 8 9 10 11 

14 151 
1 

16 17 18 

21 22; 23! 24 25 

26t-29' 30 

FRI SAT TUE 
August 

WED THUR 

2 31 4 5 6 

9 10 11 12 13 

19 17 18 eI 20 

23. 24 25 26 27 

3UÇ 31 

October 
SUN MON TUE WED THUR FRI SAT 

1 

2i 3 4 5i G, 7' 8 

91 101 111 
i 

121 q_ 13 

20 

14' 15 

161 17q 19 19 211 22 

241 25, 241 27 28] 29 

--23i 
30 31 

SUN MON 
December 

TUE WED THUR FRI SAT 

I 1 2 3 

41 5, 6¡ 71 8f 9j 10 

717 ri 12 131 14 19 16 17 

19 19! 20 211 22 23 24 

25/Holiday26 25/ Holiday 281 /a29 fj 30 

¡Ve / Z 
31 
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SUN MON 
January 

TUE WED THUR FRI SAT 

Holiday .. 

1 

10 11 1:1 i ' ... id 
. 

IL 

17 18 1:. 

i 

MK ii:Ui MK :?1WIK/MM 221 2,3 

24 25 26 271 281 291 

I I 

30 

31 

SUN MON TUE 
March 

WED THUR FRI SAT 
2: H M MH 

6 7 8 12 

13 14 13 15 

20 BC 21 BC 22 2: 24 23 23 

27 26! iii ...)3 

SUN MON TUE 
May 
WED THUR FRI SAT 

DM 4: DM 51 DM 
ei i 

7 

101 11 

1 i ., 20 21 

22 23 24 20 20, 

29 Holiday 30 : 

SUN MON TUE 

3 

July 
WED THUR 

Holiday 41 5 7S4 3 

FRI SAT 

12: 13 10 111 

17 111 19 2! 

241 251 26 26. 29 

31 

MON TUE 
September 

WED THUR FRI SAT SUN 

1 

I 

2 

4 Holiday 5 6 Si 9 

11 12, 13; 14 18 1C 

18 20 21 22 i 22 

SAT 

251 26I 29 3':- 

SUN MON TUE 
November 

WED THUR FRI 

1 2- a, 4 

6 61 9: 10 11 

13 
', 

14 15' 16, 

20 21i 
i 

22 23 Holiday .22 Holiday 2ii 

27 26' 29 Hi/ 

251 

SL 

3 

10 

17 

2" 

2016 0 \ rv- y-Li es 
February y 

SUN MON TUE WED THUR FRI SAT 

JMP3C :2 II 

22 22 

28 29 

BC 12, 20 

28; 261 27 

April 
SUN MON TUE WED THUR FRI SAT 

1.: 

21 26; 26 21 23 29' SO 

i 

Junc, 
SUN MON TUE WED THUR FRI SAT 

14 

21 

28 26. 

31 4 

11 

1i, 

211. 24 26 

August 
SUN MON TUE WE!) THUR FRI SAT 

1 

71 a 

14 15 

31 41 51 

9! 10 11. 12 11 

16 1 i 19 20: 

2 

2: 22 25 24 

26 31; d 

October 
SUN MON TUE WED THUR 

213 

FRI SAT 

1 

4, 5: 6; 7J 8 

9 101 1 i 13 14 151 

10 20 2' 22 

2' 291 

36 

December 
SUN MON TUE WED THUR FRI SAT 

1521 

1 

1 

1 2' 1 

4 6 6 9, 101 

1 i 12 13 le. 16 17: 
I 

1 2ii. 18 i. 9 

1 

25 Holiday 2ii 2" 311 'H 
I 

I 
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AON TUE 
Janlia 

WED THUR FRI SAT 

HoId3y 

3 4 

10 11 121 13. 
; 

14i 15 
-- 

16 

17 8 101 

j 
Ms/ 2n 

_J 
27 

MK 21 

22 

MK1MM 23 

24 25 26 ' 22 32; 

31 

Marc I 
SUN MON TUE WED THUR FR/ SAT 

. RIP. 1214, 

6 F-7-71 t. 12 

13. 14 13 76 17 

1 
S 

18 19 

201 502F 50 22. 25 2' 23 

FRI SAT 

26 

.... 4 

21 28 20 s 7 '31 

SUN 

May 
MON TUE WED THUR 

1 DM 2 DMC DM z:; OM 5 DM,; f 

9. 

15 16. 

22 23 24 25 2ti V 

FRI SAT 

26( 

25 Holiday 30i 3. 

SUN 

July 
MON TUE VVED THUR 

' I 

3. Holiday 4 s r 
05R P-YiP nry-sg 

22 

29 

h 
23 

361 

115E 11 12. .3 
4 

17 18 19 .13 21 

247 25 kb 27 26 

31 

September 
MON TUE W1) THUR FRI SAT 

SUN n. 

1 Holiday 51 ox 6-174/7/ 7s. I 

/ si 111 

18' 19 22 2" 22 2:, 

32 

2e 

25. 26 27 :so 21/ 

Nove'; bet 
SUN MON TUE WE,) Thuk FRI SAT 

11 2 
,I : 

: .. 

6, 7 
I 

13 

07 

In 

14 1: 

217T47-22 "16, ( ,"; Holiday, 2.1.14cliday 2. 2, 

26 
27; 28 

2016 
04-y1 

Zrue-fre._ gic-J2- 
Pehrtiin ; 

SUN MON TUE \DEC THUR FRI SAT 

, 

, 
.. 

' 1 

17, 19 

14. JM/BC 151 16 17. '1.01 

, 

SC ,S 20 

21 22 22 2" ; 

ii 

WEE 

2$1 261 I- 27 

281 291 

SUN MON 

10 

1 /7 781 
. 

TUE THUR SAT 

. 
A. 1 

El 

38 

-.I 

12 7,7 

20 

.4 

21 

25 

13 

22 

20: 

15 
1 

L 24` 

26i 2E / 

Jura:. 
SUN MON TUE WU. THUR FRI SAT 

PM; (2 

( 

. 

02 

_. 
7,77 

't D 20, 21 2. 24 

SUN 

Liz727402 26 212 

AllaSUSI 
V. MON TUE SEID THUR FRI SAT 

X 4: 6: 

31 

26 29 2(1 ... 

Oci,,,:iler 
SUN MON TUE AILI; THUR FRI Skr 

1 a 1 

1 

.1:el 1:' 
:: :: 2' '., 2 , , 

. 

30 

----------- 

SAT 
M0/2 TUE VIlli,-, ThUR FRI 

: :' 31 
SUN 

,, 1, 

1 

2 

2.5 F-177111":1.970:----31/.---- 
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January 
SUN MON TUE WED THUR FRI SAT 

Holiday 1. 

3 4 5 61 lI 
Ì 

87 8 

10 11 12 13 14 15 16 

17 18 19 MK 20 MK 21 MK/MM 22 23 

24 25 26 27 28 29 

J 

30 

31 

SUN MON 

March 
TUE WED 

6 7 Fi 

13 14 15 16 

20 BC 21 BC 22 23 

27. 28 29 30 

SUN MON TUE 

THUR FRI SAT 

MH MHLI 
ft1 

lo 

17 

24 

it 12 

16 19 

251 26 

311 

May 
WED THUR FRI SAT 

1 DM 21 

i 

DM 3 DM 41 
1 

DM fo DM 6; 
.. 
, 

1 

a 9 10 t:: 121 13 1 

15 16.; 171 101 

1 

19 20 2. 

22 23 
. 

241 25: 26' 27 26 

29 Holiday 30. earlv..11 

SUN MON TUE 
July 
WED THUR FRI SAT 

1 aMM.4 1:1 
ti: 3i Holiday 4 bc.02 

12 

A L i 

iL4141 Ikhr% 
16 10, 1 'pa 

141fr13 

17 16 191 26 2i 22 23 

24 251 26 27 28 29 30 

31.. 

September 
SUN MON TUE WED THUR FRI SAT 

li 2 

41 Holiday 5i 6 1 81 9 10 

ILt 
111 12 13j 141 15, 16 

181 19: 201 21 22: 23 24 

25, 26 271 28 29 30 

November 
SUN MON TUE WED THUR FRI SAT 

1 

I 2 3 41 5 C t 3 °ì lu 11, 12 

13' 14: 15 6 17 18 19 

20 21 22 23 Holiday 341 Holiday 28 2u 

27! 25. 29i 30 

2016 fi glilleZ 
Februaiy 

SUN MON TUE WED THUR FRI SAT 

2 5 6 

7 61 10' 11 12 13 

14 3M/BC 15! 16 I71 18 BC 19 20 

21 22 231 24 25 26 27 

28 29 

SUN MON 
April 

TUE WED THUR FRI SAT 
11 2 

3 2. 

e 

H 
0 

ï 0 9 

10 1 i 12: 13 14: 15; 16 

17 10 191 
L 

20. 21. 
1 

221 
1 

23 

24, 25: 
i 

26 27 i 281 29; 30 

June 
SUN MON TUE WED THUR FRI SAT 

N-71' 
61 

1 

12 16 1-1 /Cp 16. 17 18 

10 20 21 22 25 241 25 

26 0/4.14127111 ittLy±22 .laiiii291. 

4 5 

10, 12' 13 

14 It Mt 

2 22 712 24: 

26 29 30 31 

16 20 

25: 26. 27 

SUN MON TUE 
March 

WED 

6 7 Fi 

13 14 15 16 

23 20 BC 21 BC 22 

27. 28 29 30 

it 12 

16 19 

251 26 

SUN MON TUE 
August 

WED THUR FRI SAT 

3j 4 5 

10, 12' 13 

14 

2 

It Mt 16 20 

22 712 24: 25: 26. 27 

26 29 30 31 

October 
SUN MON TUE WED THUR FRI SAT 

2/ 3.. 47: 8 

.3 10. 11. 13 14 

21 

151 

j, 16 17 17,1 19 2o 

23 24 25 26 27 26 29 

30 31 

_J 
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January 
SUN MON TUE WED THUR FRI SAT 

I Holiday I 

3 4 5 6i 

10 11 12 131 141 15 10 

17 18 19 MK 201 MK 211MK/MM 22i 23 

24 25 26 27] 29; 30 
I 

r 

31 

SUN MON 
March 

TUE WED THUR FRI SAT 

11 MH 3! MH 

6 7 8 91 101 11 12 

13 14 15 16' 17! 19 

20 BC 21 BC 22 23 24 25 2G 

27 28 29 30 31 

FRI SAT SUN MON TUE 
May 
WED 

IDM eT 

THUR 

1 DM 2 DM 3 DM 5r 
1 

1 

DM F9 

I 

8 10 1 : 12 13 

15 16. 
r 

17 lo 14 29 2' 

22 23r 24 25 26, 

1 

V 28 

29 Holiday 31 31 

SUN MON TUE 
July 
WED THUR FRI SAT 

-I ., 

3] 
I 

4', ' . 6 9 

101 11 12 13. 14. 15: 16 

17, 181 19: 
I 

20 21 22 23 

24 25; 20 27 28; 29 30 

31 

September 
SUN MON TUE WED THUR FRI SAT 

4 Holiday 5 31 0, 

11r 121 131 19 10 17 

18 19 20: 21 22 23 24 

251 26 271 28 29, 30 

SAT SUN MON TUE 
November 

WED THUR FRI 

1 2. J n .. 

61 

1 

71 0 9, 13 1. lcr 

131 14, 15 17 18 19 

20' 21' 22: 23 Holiday 24 Holiday 25 26 

21! 28 29 30 

2016 :174n (130 a) AV-A) 

SUN MON 
February 

TUE WED THUR FRI SAT 

1, 

1 

3 4 5 6 

7, 8 9 10 11 12 13 

14 JM/BC 15 16 17 18 BC 19 20 

21 22 
:311323 

,319)524 25 26 27 

285 29! 

April 
SUN MON TUE WED THUR FRI SAT 

3 4 ".r, 0 i 6 9 

10 11 12 13 14 15 16 

tr i 

i 

18 19 

1--20 
l 21 22 23 

24 , 25 
- 261 27 29 30 J._ 28 _ 

June 
SUN MON TUE WED THUR FRI SAT 

4 

5, 11: 

o I I 

9 10 11 

12 1.-, 15 5 Z I a TB 0-.0, :- -KI); 
18 

19 20. 21 22: 23 24 25 

20, 21 20 29 30 

FRI SAT SUN 
August 

MON TUE WED THUR 

1 n1 
I 

.3! el 6 

8 

14 13 19 1, li, 20 

21 22 23 24 25 261 27 

26,55 29 303 31! 

THUR FRI SAT SUN MON 
October 

TUE WED 

1 

1 

:. . 

rrS V 
'id is 20 21 22 

23 24 25 26 27 23 29 

30 31, 

Decamber 
SUN MON TUE WED THUR FRI SAT 

11 2 3 

6 9 10 

11 1.7( 15 t 44 17 

21 22 23 24 

25 Holiday 26 27 28, 29 30. 31 
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Jan ua1 Y 

SUN MON TUE WED THUR FRI SAT 

Holiday 1 

2 

3 4 5 6 7 8 
15; 

9 

16 
10 11 12 13 14 

17 18 1£ MK20 MK 21 MK/IMM22 23 

24 25 26 27I 2& 20, 

31 

SUN MON TUE 
March 

WED THUR FRI SAT 

2,4 MH3'' MH4, 

7J 8! 9! 10, 1111 12 

t 

3 14'', 15' 16' l ' 16; 19 

20 BC 21,'. BC 22'. 23, 24' 251 26 

< 

27 281 29! 80 

SUN MON TUE 
May 
WED THUR FRI SAT 

DM2 DM37DIm4! DM 5; DM C-11 7 

8 9. 11' 121 13 14 

15 96ï 17' 1a' 19' 20 2 

22 23', 24 25 28 27( 28l 

J 
29 Holiday 308 311 

SUN MON TUE 
July 
WED THUR FRI SAT 

I 

1 

2 

3 Holiday 4!"' ì: 71. u > 
10 11' 12 '13 14 5S 16 

17 18 19 20' 21 23 

24, 25, 28' 27 28 29 30 

31,, 

Septemba r 

SUN MON TUE WED THUR FRI SAT 

4 Holiday 5) 
0 to 

2, 13 

18 20' 21, 221 23 

251 26 .b 29 30: 

SUN MON TUE 
November 

WED THUR FRI SAT 

2 

61 hi) 1 
13 14' 15 

20 22 Holiday 24 Holiday 23 26 

27 29 .. 

2016 ¡(3 / 

/; ri 7 C! `1 7 _`5 

February' 
SUN MON TUE WED THUR FRI SAT 

21 
0 

8 9' 10 11 12 13 

14 JM/SC 15 16 17 18 BC 19 20 

21 22 23 25 26 27 

20 29 

SUN MON TUE 
April 
WED THUR FRI SAT 

2 

3 +il v l, % 3 9 

10 111 
1 

12 16 14, 15¡ 16 

17 18<, 19.' 20' 21 22, 23 

24. 251 

7 

20 a, 28' 20. 

1 

June 
SUN MON TUE WED THUR FRI SAT 

11 21 31 4 

5 8 71 ra 9' 10 11 

12 131 14 1S 16 1iI 18 

y 

ff 

19 20 21! 221 23' 24: 25 

26. 2ï; 23' 2E' 807 

FRI SAT 
SUN MON TUE 

August 
WED THUR 

2I 
"l 

1 

4 5 6 

71 n_ +"I 1 
13 2 

14 13 16 . 18 16. 20 

21 22 23' 24 25 25. 27 

28 29' 30 

SUN 

October 
MON TUE WED THUR FRI SAT 

1 1 

'I (t' .. ' ,. , 8 

9. 'G1 11 
... 

1:+ 1 
15 

16 1 20 22 

23 2r1 2S. ^G' 27 281 29 

30 

December 
SUN MON TUE VVED THUR FRI SAT r-11 

ú1 

t3 

2u 

21 sI 

e 10 

17 

22 2:C-, 2h 

23 Holiday wt, 2, .a 29 30 31 
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2016 

SUN MON 
January 

TUE WED THUR FRI SAT 

i 
Holiday 1 2 

3 41 5 61 7 8 9 

13 14 15 i6 

17 18 19 MK 20 MK 21 MK/MM 22 23 

24 25 26 27 28 29 30 

31 

SUN MON TUE 
March 

WED THUR FRI SAT 

2 MH3 MH4l , 

6 7} BI 9 0 111 12 

11 14, 15' 18 17 18 19 

20 BC21 BC 221 23 24 251 26 

27 281 29+ 30. 31 

SUN MON TUE 
May 
WED THUR FRI SAT 

DM2 DM3 DM 41 
1 

DM 51 DM6I 
I 

7 

8 W 10 11: 
I 

12d 131 14 

15 16 17 181 19. 2U 21 

22 23,1 244 25,, 26, 27, 28 

29 Holiday 3U1 31i 

SUN MON TUE 
July 
WED THUR FRI SAT 

1I 2 

3 Holiday 41 5 Si 71 8í 9 

9r '(;. 
16; 

Ilfli2 Ji)li1! i 

1 nrr.1?r1v 
21 221 

16 

23 171 19: 20. 

24 25 21 27'i 281 29 30 

31 

September 
SUN MON TUE WED THUR FRI SAT 

1 21 3 

4 Holiday 5 7 
Si 

91 10 

1' 12 1.51 6 17 

18i 191 
1 

20 21 221 261 24 

25j 26 27; 26, 29, 30 

SUN MON TUE 
November 

WED THUR FRI SAT 

2¡ 3 4, 5 

6 7Z 31 9 101 111 12 

3 4Í 15' 161 17» 16' 19 

20' 211 221 23 Holiday 24 Holiday 251 261 

27i 26' 291 30 

SUN MON 
February 

TUE WED THUR FRI SAT 

2' 3l 4 5 6 

7 8 9 lU 11 12 13 

14 JM /BC 15 16 17 18 BC 19 20 

2 22 23 24 25 26 27 

28 29 

SUN MON TUE 
April 
WED THUR FRI SAT 

1 2 

3. 4 5 
'i 

7 8 9 

1U '11 12á ,J 14! 15 16 

1ï'1 18' 191 20, 211 
j 

22 23 

241 

i 

251 

i 

26 27 281 

I 

29 30 

June 
SUN MON TUE WED THUR FRI SAT 

1 

11 21 31 4 

5 61 7¡ 81 9 10 11 

u, 12, 13] 14 1 18 tri 18 

C t9 201 211 23, 241 25 

L_____.[_......_.! 
13' 

27' 28, 28 30, 

_____L___ ... _ 

SUN MON 

71 B 

14; 15, 

August 
TUE WED 

2 1 

9 10 

18, 

THUR FRI 

41 5 

il 12¡ 

SAT 

6 

13 

'17 16' 191 20 

21 221 2b1 2 25 261 27 

2 29 30 3r 

SUN MON 
October 

TUE WED THUR FRI SAT 

2; 31 

1 

5i, 5g 6: 7$ 8 

9` 101 11 1'/. 13 54. 15 

161 171 101 191 20 211 22 

20i 24; 251 .. 2i` 25 

. 

29 

31, 

December 
SUN MON TUE WED THUR FRI SAT 

1 21 3 

4 S u' 7 6 9] 10 

11; 12: 13 14' 15' 161 17 

16 19: 20' 2, 22 23' 24 

25. Holiday-271 27 10 291 30 31 
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in! TUE 
January 

\NEC Ti1UR FRI SAT 

Holicay 

5 
. . 

E 

101 11 12 
16 

23 
17 151 19 MK 201 MK 21 IMIQMM 221 

24 25 26 27 281 29j 30 

31 

SUN 

March 
MON TUE WED THUR FRI SAT 

11 MN)' MN 

61 
1; 12 

13 
14. 19 

20 BC 4 BC 22 23. 24 25 26 

271 25 29 30 31! 

SUN 

1 

MON 

DM 21 

TUE 
May 
WED THUR FRI SAT 

DM 31 

a! 10. 

15. III 17 

22 24, 

29 Holiday 30 31 

SUN MON TUE 

DM 4i DM61 al; 

2e; 2 .1 

26 t 25 

July 
WED THUR FRI SAT 

3 Holiday h 5. 6 ' 1' 6 11 

10 ii le 12 1: 1 n i 

17 IC, 10 20 2. '2; 2d 

24' 25 25 27 2. 20 4ti, 

31 

SUN MON 

September 
TUE WED THUR FRI SAT 

3 101 

esa_1 6p4 
4 Holiday 51 en 71 

ii 12 12. 1 13 

2. 

11,, 

2:: 

1; 

16 19 2. 2 

25 6E2:6 2;G.) G 2E G 

SUN MON TUE 
:',1ovembEr 

WED THUR FRI . SAT in 3 2, 5] 

121 

1PI 
1 

7 e: 

13: 1-; 15 

20 2 22 2$ Holiday 24 Holiday 

27 2-. 29 I ti 

2016 

UN MON 

Februar-,- 
TUE WIT THUR FRI SAT 

r. 

JM/S0 

21 22 

281 79 

SUN MON 

n 

ig; 

'13 

18 BC 19' 20 

TUE 

23j 241 25 26 27 

Aprfl 
WEE THUR FRI SAT 

'1 2 

( 
24 25 2E. 

29 
4. 

t. 

21 22 

' 29 

23 

.0 

SUN MON 

25 2. 

June 
TUE WED 

2 

2,,: 

TRIM 

C 

FRI SAT 

3 41 

SUN MO1'.1 TUE 

11 21 3 pm, I3 

71 

August 
WED THUR FRI sAT 

SUN 

9, yu 

1,.. tn. 20i 

2 47Z. it2:. 

MON 
October 

TUE WED THUR 

2 3: 4, . 

10 1 . 

FR/ SAT 

8 

2, 2.< 

2: 

SUN MON TUE 
Decelifi:?.:r 

WEr. THUR 

4 5, u. 

11 12 

H-2:. Holiday .4.4 

FRI SAT 

2, 

9 

3 

10 

23 24 

3 i : 
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2016 

_IN TUE 
January 

WED THUR FRI SAT 

HotidayT--;. 

t 51 6! 7L E 

10 11! 13: 15: 16 

17 181 19 MK 201 MK 21 MK/MM 22 23 

24 25 26 271- 28 291 30 

31 

MON TUE 
March 

WED THUR FRI SAT 
SUN 

I 
1 

I 2 MH 3; MH 4-; 
t. 

5 

61 
7 8i 9 10 ii 1:1 

13 14, 15 16 17 10 
I 

19 

20 60 
) 

21 60 
! 

22' 23. 24, 25 
1 

26 

271 

I 

28 29! 30 al 

FRI SAT SUN MON TUE 
May 
WED THUR 

DM 2 DM 31 DM 41 OM .5I 

1 

DM a 7 

r 

15. 16 

22 29 2A, 25 26 27 26 

29 Holiday 30 31 

SUN MON TUE 
July 
WED THUR FRI SAT 

1 

11 2 

3, Holiday 41 5: al li 6 9 

10: 11 le- ',3 1.; 13 le, 

17. 18 19 23 2. '22 22 

24! 25 29 V 28. 29 30 

31! 
I 

Februan' 
SUN MON TUE WED THUR FRI SAT 

6 

5. 1/1. 13 

1/ JM/BC ".: 16 10 6019' 20 

21 22 231 24 25 26 27 

26 29 

SUN MON 

Argii 
TUE WED THUR FR! SAT 

' 1 2 

, 4 . 3. 

.. . 1.:. 

. c 
C. 5 

9 

C/S 
1 

C--S 
20C-_5 2 i 22 

C-5 
23 

24! 25 26 2, 26 '29! 3( 

June 
SUN MON TUE WED THUR FRI SAT 

I 1' 

i 

. 9 ;IC 1. 

1: 
e- S C C 5 

I 

251 

t. j.)1, , 161 

C 3 
19 

2(5 ./2(:, 24 29 30 

August 
SUN MOF.I TUE WED 

11 2 3I 

8I c. s 
1:t1 1G 

2 27: 2. 

2i, '23 

THUR FRI SAT 

41 5 

CSl 

2. 

10 

September October 

SUN MON TUE WED THUR FRI SAT 

21 
I 

1 i 

4 Holiday 51 61- 7 81 9 10. 

11, 12, 13. 14 13 1C 17 

18 19 20. 2 2. 2: 24 

25! 26 27: 

SUN MON 

rJoyembEr 
TUE WED THUR FRI SAT 

1 2 3" 4 

I 

7 8 SI 10 11 12 

13 14 15 1,5 17. 16 19 

20 21 22 23 Holiday 24, Holiday 20 26 

27 21 20 

Is 

J 
13 

/19 201 

SUN MON TUE WED THUR FRI SAT 

2 31 4: 3 a 7r a 

9 1 o 1. 11. la 04 151 

lU Y i. " 9 2t 21 221 

27 2.: 29 2% t '2; 20! 

Decem1,-,2r 
SUN MON TUE VJEC, THUR FRI SAT 

ii 21 3 

4 5: a 
9 

10 
1 ' 

11 12 19 14 if). 16, 17i 

1Z. 19 2,.. 23. 241 

Holiday 2.3 36 3 11 
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-- --- U 

-T3utc ) -30 
Januar./ 

SUN MON TUE WED THUR FRI SAT 

Holiday 

7' 
I 

8 9 

10 11 12 13 14 15 16 

/MK/MM 22 23 17 18 19 MK 201 MX 21 

24 25 26 271, 28 
11 

29, 30 

31 

SUN MON 

6 7 

13 14 

20 BC 21 

27 281 

SUN MON 

March 
TUE WED THUR FRI SAT 

MH 3. MH 41 , 

1 

h' l 

10, 12 

15! 16: 17 16! 19 

BC 22, 2a 24: 25 26 

291 30 311 

TUE 
May 
WED THUR FF2I SAT 

1 DM 21 DM 3 i Div: 4i DM 31 DM 111 

I i 

8 9; 11, 1 12 16. 
1 

15 16 1, r .27------11.-1-4r-2 _ 
21 

22: cast ,i;rialik4tegii41711111: ' 26 

AC: Nait11111740: 
29IH61iday , 

.r. 
...I 

I 

July 
SUN MON TUE WED THUR ts.--FRI-"\ SAT 

3, Holiday 4f ' 

10? 11 i, ',I, lu 

171 8 19 26 21 22 

241 25 I 20: Ig 26 29, 

31] 

September 
SUN MON TUE WED THUR FRI SAT 

..,, 

41 Holiday 51 01 7 o ur 13 

ii) (2i 13 16 11 

18: 19/ 2u, 21 22 23 24 

251 261 27 26 29 30 

SUN MON 

7, 

13; 14:: 

20 211 

271 28' 

Wovember 
TUE W17O THUR SAT 

11 2 ' ' i 

C.{ 
2 bl 9 i 10 1 1 

1h! 15 
'i9 

22 23 Holiday 22 Holiday 22. 261 

29, 30 

2016 

SUN MON 
Februal y' 

TUE WED THUR FRI SAT 

J 
21 

9 12 13 

14I JM/BC 15 16 17 18 BC 19 20 

21 22 23 24; 
251 

26 27 

26: 29 

SUN MON 
Aprii 

TUE WED THUR FRI SAT 

4 

11 

i 

2 

, . .. i 0! t) 

10 I i 121 15, 14. 15 16 

18, 191, 20, 21 

! 

22/ 23 

24 2i1 i 26: {{{' 

_i 

26 29 

. 

30 

June 
SUN MON TUE WED THUR FRI SAT 

_Sae:7_44'j AC_ 
-416#_1_4t 

August 
SUN MON TUE WED THUR FRI SAT 

fi 

22 

1.' 

10 

2U 

22, 24 25 26 27 

23 29 20 

October 
SUN MON TUE WED THUR FRI SAT 

1 

1 

.? 13 il 
1' 3 12, 15 

10 16 20 21 22' 

23 22 25 33 27 29 2'6 

SUN MON 
December 

TUE WEI) THUR FRI SAT 

I 
Ir-i? 3 

I 

r-----7; .:.; U. 
. 

9. 10 

i 

[ 

T1. 15 ',iv 

! 

16 Ti 23 2 27 23 24 

25 Holiday 26 
1 

27 ,c, 29 3.9 31 
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February 
SUN MON TUE WED THUR FRI SAT SUN MON TUE WED THUR FRI SAT 

Janu 

Holiday 1 2! 

3 4 5 6 7 8 9 

10 11 12 13 14 15 16 

17 18 19 MK 20 MK 21 MIQMM 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
March 

TUE WED THUR FRI SAT 

1 2 MH 3! MH 41 

6 7 9 10 1 12 

13 14 15 16 171 18 19 

20 BC 21 8C221 23 24i 25 
I 

26 

27 281 29: 30 31, 

SUN MON TUE 
May 
WED THUR FRI SAT 

DM 21 DM 3 DM 41 DM 51 DM 61 
I 

7 

8 91 10; 11 12 13J 14 

h 

15 16, 17; 18. eg91 20 21 

11' 
22 jr."/' ,23: 24 25: 26 27' 

29 Holiday 30. 31' 

SUN MON TUE 
July 
WED THUR FRI SAT 

1 

11 2 

3 Holiday 41 
I 

61 6.. 9 

10 11 121 
1 

13 14 
1 

15 16 

17 181 19 20 21, 221 23 

24 25 26n 27! 

I 

26: 29 30 

31 

September 
SUN MON TUE WED THUR FRI SAT 

11 2 3 

4 Holiday 5 61 7 8 10 

11 12 13 14, 15 16 17 

19 19 21/. 21 221 23 24 

25 26 281 29; 30. 

SUN MON TUE 
November 

WED THUR FRI SAT 

1 2i 3, 4. 

61 71 9j 10,, 11 ; 12 1 

14 151 17 18' 19 

20 2 21' 22' 23 Holiday 24 Holiday 25, 26 

271 26 29. 30 

2 3 41 5 6 

7 g, 10 111 12 13 

14 JM/BC 15 16 17 18 BC 19 20 

21 22 23 24 25 26 27 

28 29 

April 
TUE WED THUR FRI SAT SUN MON 

Il 2 

3 4. h 0, 7 al 9 

10 II 12. 131 14 15, 16 

1 

17' 13 19 20 21 22 23 

1 

241 25 26 27 28 29 30 
1 

June 
SUN MON TUE WED r- 

71 
si (3k ci 

THUR FRI SAT 

2! 3 4 

i 

1 

9 101 11 

12 ze n 13 tel 15 7',7f7T, 6 612_17 18 

7AZ._ ,i4 
19, 20' 2 I 

- 
22 23, 24 25 

2W 271 28; 29! 33 

August 
SUN MON TUE WED THUR FRI SAT 

31 41 51 6 

7 81 9 
i 

1H 121 13 

14 151 16 1; , 161 19 20 

21 I 22, 25 24 25, 26. 27 

1 2 

28. 2.3 3U Si' 

SUN MO TUE 
October 

WED THUR FRI SAT 

1 

1 

2I 3 4 5 61 
i 

8 

9 gjr..10 13. .374_ 15 

16 117 16 Is.1i 20. 21 22 

23' 6/it24: 25 25 27 ' 28 29 

30' 3, 

SUN MO 
December 

TUE WED THUR FRI SAT 

11 21 3 

4 5- 6, 1 a; g! 10 

111 112 13 14 15' 16 17 

18' 119 20 2 I ' 22. 23 
. 

24 

25:Holiday 26. 27 26' 29 30, 31 
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SUN MON TUE WED THUR FRI SAT 

Holiday Ii 2 

3 4 5 
7 8 9 

10 11 12 18 14 15 16 

17 16 19 MK 20 MK 21 ;MK/MIVI 221 

24 25 26 27 281 29 3C 

SUN 

6 

March 
MON TUE WED THUR FRI SAT 

1 i 
MH 31 MH 4; 5 

/ 8 I a, 10 11: 12 

13 

20 

271 

14 lO le 17 11 10 

60 21 BC 22 23 

28+ 29; 30. 

24, 25 2C' 

1 

3.' 

SUN MON TUE 
May 
WED THUR FR/ SAT 

i DM 2; 
. 

DM 3T- DM ,1 0M: DM R 

1 

7 

14 

13 1 6 1 : 15 19 20 21 

22 23 24. 25 28 27 26 

26IHoliday 30, 31 

SUN MON TUE 

July 
WED THUR FRI SAT 

2 

3. Holiday 4 

i 

5 a i a a 

10 1, 12 03. 14 15 16 

17 Id 19 20 21 22' 23 

24i 25 n; 27 26 29 30 

31 

September 
SUN MON TUE WED THUR FRI SAT 

4 Holiday 5 a 71 

'Ii 
2. 3 

IC 

111 12 
3 

16 18 28 27 24 23' 24 

251 26 
2' 

23 29 30 

November . 

SUN MON TUE WED THUR FRI SAT 

i 
1 

6; 7 8) 

13 

20 2; 22! 23 Holiday 24 Holiday 25 2e 

2016 

SUN MON 

juS.17fr`" I - 

Febrtafl 
TUE WED THUR FRI SAT 

2 

7 
11 12 13 

14 JM/BC 15 16 
18 ec 19 20 

21 22 23 24 25 26; 27 

28 2:1 

April 

SUN MON TUE WED THUR FRI SAT 

3 4: s 
i' a i 

10; 1 I 12; 
I 

18 ',4. 15 
: 

' 

17' ,6¡ 
; 

19i 

i---- 

20. 21! 22 . 

24 . 
251 Th 

, 

27 28 28 

June 

SUN MON TUE WED THUR FRI SAT 

, : ./. S 

. 

10, 

12 

17: 

I 9 20 2; 22. 2:s 24 

20 21 28 29 30 

August 
SUN MON TUE WED THUR FRI 

7534 2i 114 \ 
Lo- 

r- 
1, 

14 15. 

2, 22 

2Es' 29 50 31 

11 

1 0 

24 25 26 

October 

SUN MON TUE WED THUR FRI 

2 

11 ID 
2 

25 24; 25 27 25 

December 

SUN MON TUE WW THUR FRI 

i ..' l 
2 

1. 1.2: 
711 

11, 

0s 2. 
2.; 28' 

23 Holiday 26 2'; Z6 29 30 
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2016 

January 
SUN MON TUE WED THUR FRI SAT 

Holiaay 

3 4 5; 61 7. 8; 0 

k 

10 11 121 13; 14 13 16 

1 

17 18 19 MK 20 0 MK 21 MK/MM 22 23 

, 

24 25 26 271 28 29 30 

31 

SUN MON TUE 
March 
WED THUR FRI SAT 

AH 31 MH 

6 7 9' 10 12 

11 
141 15 16 17 lU' 19 

20L80 21 BC 22 23 2/ 26 

27j 
291 30. 31 ) 

SUN MON TUE 
May 
WED THUR FRI SAT 

1 DM 2 DM 31 D'vIdi DM 51 DM n1 7 

8 9 1D 1 I': 

15 16 1;: 161 4; 241 2; 

22: 23 24, 26 26 11)C2:4"1 26 

29II4oliday 301 31 

SUN MON TUE 
July 
WED THUR FR/ SAT 

1 

.:1 2 

3 Holiday 4 ..5 

.. 
. 

6 

WI Ilt 12 7; 1.; '75. 1,:. 

17; 181 10 2.i 2: et - 23 

241 
/ 

251 

I 

201 26 29 30 

31 

SUN MON TUE 
September 

WED THUR FRI SAT 
61 

11 3 

4 Holiday 5 61 7 8, 9 1C 

11 12 15 IL 15 10 11 

16 19 2U 2 

25 261 2 29 3.[ 

SAT 
51 

SUN MON TUE 
November 

WED THUR FRI 

3, .4,. 
1 n 2 

61 9 10: 11; 12 

13 141 15 -,44 19 

20 21. 22 23 Holiday 2. Holiday 23, 

27 281 2114 

Februat 
SUN MON TUE 

,:. 

WED THUR FRI SAT 

21 

7, 6. 241 11. 12' 13 

14. JM/BC 15 16. If; 18 80 19 20 

21 22 23 24 25 26 27 

28 29 

TUE 
April 
WED THUR FRI SAT 

SUN MON 
1 2 

3 4 f. ..5 H 
_ 

.., 9 

10 I I: 13. 
.. 

.. li Isl 16 

T.» 3 15 20 2; 22, 23 

241 Qt..453; 
1-).-- 

ne2e/i, 
"''' 1 

21: 

; 

26, 
% 

, 

291 

k 

30 

June 
SUN MON TUE WED THUR FRI SAT 

61 31 4 
, 

S; el 
- 6 10 11 

1:. 13 1 10 1. 16 

0 20. 2: 2:: 25 24' 26 

213 27 25 25, 301 

SUN 

14 

2: 22 ; 22 71; 2.1 261 

MON 
August 

TUE WED THUR FRI SAT 

21 

i:' 

1 61 6 

0 1.1 17 13 

il.; 1.- 1..: 20 

SUN MON 

30, 

October 
TUE WED THUR FRI SAT 

1 

1 

2 3, ,.: La 7 8 

9 14. 1 
111 15 

U. 
2; 22 

213 
27 25 20 

Si) 

L____ 

DeC9:11ber 
TUE \NED THUR FRI SAT 

SUN MON 
11 21 3 

4 3 6; g. 10 

11, 12! IS Ia le:i lt 

I .,! 26 2, 274 221 24 

26 Holiday :5 2, ; 
76 29 SO SI 
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se\-NA.NNW 1SNA..a+;.Nts",;tiW%;".""w%Stb"NAW), 
S P 

S 
Friday, January I - New Year's Day 

Ì 
Ì 
d 
1 

1 

S Monday, May 30 - Memorial Day e 
e 

% S. 
Monday, July 4 - Independence Day Ì 

$ 
S Monday, September 5 - Labor Day l 
S 
S Thursday, November 24 - Thanksgiving Day d 
S 1 

% 

Friday, November 25 - Day after Thanksgiving 
14 % 

Monday, December 26 - Day after Christmas 1 I 
Full -time employees hired prior to January 1, 2016 receive two (2) floating j 

S 
holidays in 2016. 

% Full -time new -hires in 2016 receive the above scheduled holidays and 
floating holidays based on the following schedule: 

S Hire Date Number of Floating Holidays 

S 
January 1, 2016 - June 30, 2016 two (2) floating holidays 
July 1, 2016 - September 30, 206 one (1) floating holidays 

`y 

S 
S 

Floating holidays require management approval and are used to observe 

N another holiday not scheduled above or for any purpose that requires time d 
S off Floating holidays may be designated by the company. Floating a 

holidays must be used in the calendar year earned or they will be forfeited 1 
unless otherwise required by state regulations. Ì 

S 
Note: Please refer to Collective Bargaining Agreements for holidays at union locations. 

S e 

Part -time employees who work less than 30 hours per week are paid 
holiday time for those regularly scheduled hours that fall on a scheduled 
holiday as listed above and are not eligible for floating holidays. 
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VACATION SCHEDULE 

Bump week picks must be in by February 12, 2016 
(weeks bump days) 

Final schedule posting will be February 15, 2016 

All remaining days after the February 15, 2016 
final posting, need to be turned into Todd for 
approval. 

Turn in vacation picks to Todd- any questions see 
Todd. 
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SUN MON 

January 
TUE WED THUR FRI SAT 

Holiday 1 2 

3 4 5 6 7 8 9 

10 11 12 13 14 15 16 

17 18 19 MK2D MK21 MK/MM22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
March 

TUE WED THUR FRI SAT 

1 2 MH 3 BH/MH 4 5 

6 BH7 8 9 10 BH11 12 

13 BH 14 15 16 17 MM/BH 18 19 

20 BH/BO 21 80/BC 22 BO 23 BO 24 BO/BH 25 26 

27 JJ/BH 28 JJ 29 JJ 30 JJ 31 

SUN MON TUE 
May 
WED THUR FRI SAT 

1 DM 2 DM 3 DM 4 DM 5 DM 6 7 

8 9 10 11 12 13 14 

15 16 17 18 SR19 SR20 21 

22 SR/PE 23 PE 24 PE 25 PE 26 BC/PE 27 28 

29 Holiday 30 RM/JJ 31 

SUN MON TUE 
July 
WED THUR FRI SAT 

RM/BR 1 2 

3 Holiday 4 RM/JJ 5 RM/JJ 6 RM/JJ 7 RM/JJ 8 9 

10 JM11 JM12 JM13 JM14 JM15 16 

17 18 19 20 21 BC 22 23 

24 25 26 27 28 29 30 

31 

SUN MON 
September 

TUE WED THUR FRI SAT 

JJ 1 JJ 2 3 

4 Holiday 5 BR 6 BR 7 BR 8 BR 9 10 

11 JH/BP 12 JH/BP 13 JH/BP 14 JH/BP 15 JH/BP 16 17 

18 PE 19 PE 20 PE 21 PE 22 PE 23 24 

25 PE 26 PE 27 PE 28 PE 29 PE 30 

SUN MON 
November 

TUE WED THUR FRI SAT 

2 3 4 5 

6 BP 7 8P 8 BP 9 BP 10 BP 11 12 

13 14 15 16 17 18 19 

20 BO 21 BO 22 BO 23 Holiday 24 Holiday 25 26 

27 28 29 30 

2016 

SUN MON 
February 

TUE WED THUR FRI SAT 

2 3 4 5 6 

7 8 9 10 11 12 13 

14 JM/BC 15 16 17 JJ 18 BH/BC 19 20 

21 JB/BH 22 JB 23 JB 24 JB 25 JB/BH 26 27 

28 BH 29 

SUN MON TUE 
April 
WED THUR FRI SAT 

JJ/BH 1 2 

3 BUBH4 BL5 6 7 BH8 9 

10 BH11 12 13 14 BH15 16 

17 CS/BH 18 CS 19 CS 20 CS 21 CS/BH 22 23 

24 BC/BH 25 BC 26 27 28 29 30 

SUN MON TUE 
June 
WED THUR FRI SAT 

RM/JJ 1 RM/JJ 2 RM/JJ 3 4 

5 MK/JM 6 MK/JM 7 MWJM 8 MWJM 9 MK/JM 10 11 

12 CS/JB 13 CS/JB 14 CS/J0 15 CS/JB 16 CS/JB 17 18 

19 PE 20 PE 21 PE 22 PE 23 PE24 25 

26 RM/BR 27 RM/BR 28 RM/BR 29 RM/BR 30 

SUN MON 
August 

TUE WED THUR FRI SAT 

JH/BR 1 JH/BR 2 JH/BR 3 JH/BR 4 JH/BR 5 6 

7 CS/BP 8 CS/BP 9 CS/BP 10 CS/BP 11 CS/BP 12 13 

14 15 16 17 18 19 20 

21 GR 22 GR 23 GR 24 GR 25 GR 26 27 

28 JJ 29 JJ 30 JJ 31 

SUN MON 
October 

TUE WED THUR FRI SAT 
1 

2 3 4 5 6 7 8 

9 BO10 8011 B012 8013 B014 15 

16 17 18 19 20 21 22 

23 SR/GR 24 GR 25 GR 26 GR 27 GR 28 29 

30 31 

SUN MON 
December 

TUE WED THUR FRI SAT 

2 3 

4 5 6 7 8 9 10 

11 12 13 14 15 16 17 

18 BO 19 B020 BO21 B022 8023 24 

25 Holiday 26 RM/BO 27 RM/BO 28 RM/B0 29 RM/BO 30 31 
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Employee Name: 

TIME OFF REQUEST 

/l /4/1-7r /4/1-7r Today's bate /4,4 
/ 

Requested Date(s) 7 l 7 - 

Full or Partial Day: /2-6e/7 

Reason: / /ACl 
Paid or Unpaid `ï , ) 
Other employees off on requested date(s) A/O ti 

, 

Employee Signature 

D 
Approval Date 1 

Al'AC°/ 
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 'TIME OFF REQUEST 

Employee Name: j Y` x ,-Tgday's üatë' .-2-- ̀ .X 
Requested Date(s) 3-02)/ --/G I 3 S- . 

l,a ot //'g. 16 41-rv -/G, 

Full or Partial Day:¢-v 

Reason: 

Paid or UnpaidG d 
Other employees off on requested date(s) f - * 

Employee Signatur 

Dial,e-U,s 
l!,-`-- 

krrrrráta . 

il sites. 

3InJi c.i 
Approvai Date 
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TIME OFF REQUEST 

Employee Name: 4'7/ /z- Today's Datë 5 - Z z 

Requested Date(s) - = g -/6 3 -36 -/ y--¡ 111'/S 7.4/ 

rj,eo p 3-as-.74/ /-/h/ /.6, s /s-/, 1/.. 02-KZ 

Full or Partial Day: fa// 

Reason: / //te ,4T. 

Paid or Unpaid 

Other employees' off on requested date(s) 

Employee Signature As?. 

1 <l1 
ftrelttelvapler Approval Date 
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 I 

TIME OFF REQUEST 

Employee Name: AL Today's Date 51 /1/4 V (0 

Requested Date(s) 

Full or Partial Day: /7-' 

Reason: P/09 t5 
Paid or Unpaid 

Other employees off on requested date(s) A- YT 

Employee Signature 

Approval Date 
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'TIME OFF REQUEST 

Employee Name: l,,4q 9 41146Ì Today's Date 01 076 1/6 / 
Requested Date(s) D Co l ß631 

r Partial Day: 

Reason: 1/14K 

r Unpaid 

Other employees off on requested date(s) Jdkn J 
Employee Signature 

ti/Z4 /Q 
Ma vta 9 Approval Date 
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TEME OFF REQUEST 

Employee Name: 

fr 
Requested Date(s) l1 i&- 

Full or Partial Day: FGC 

Reason: 

Paid or Unpaid 

(40)\ 10-- 

\PF-(7) 

Other employees off on requested date(s) J U 

Employee Signature 

V41 41131RZ 
Approval Date 
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TIME OFF REQUEST 

Employee Name: 40G- £titt,1 O today's Datë 4- `f / e7 

Requested Date(s) / - /1- 14 

Full or Partial Day: 

Reason: b/ roe Gt l /aZ Pi9 
Paid or Unpaid 

Other employees off on requested date(s). iil 

Employee Signature cl ¡ 
Approval Date 
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Employee Name: 

Requested Date(s) 

TIME OFF REQUEST 

të Today's tia/MG, 

Full or Partial Day: f.(jij 

Reason: 

Paid or Unpaid 

Other employees off on requested date(s) n 

Employee Signature 

4(01160 
Approvai Date 
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      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 191392      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 397



TIME OFF REQUEST 

Employee Name: l/ 114%1 -e í and t f today's batë 

Requested Date(s) Gillc71 (1014 15,1- 

Full or Partial Day: 1.,/f 

Reason: (2 t 19KQ<nC), Q 

Paid or Unpaid 

Other employees off on requested date(s) 

Employee Signature 

Approval Date . 
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TIME OFF REQUEST 

Employee Name: r C.,larlk 16day's Date' OS 1-g 16 

Requested Date(s)TTm-"ßaO cern ber ;: 201G 

£crnkr 2erci\ 2O\ 

Full or Partial Day: --C-1"-U 

Reason: V00O3-+-ior\ 

Paid or Unpaid 196-kCX 

Other employeei off on requested date(s) 

Employee Signature er----Pn 

..31z4 (IQ 
Approval Date 
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Employee Name: 

TIME OFF REQUEST 

6- Today's Daté 

Requested Date(s) Wlnv,e_ Apr;/ /2 a- M7r. I %1i11 20*-1 

- Yt(oti-;C -I-er ) 
11->-v. fo 4,64 .2) r'4.. 

Full or Partial Day: Ri t' 

Reason: 

Paid or Unpaid 

Other employees off on requested date(s) Pav&` ß r - - 

Employee Signature 

3/24 (l Ct 

Approval Date 

1 
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TIME OFF REQUEST 

Employee Name: \M MX.f\ -2rToday's Daté 3- 2-ß-1(p 

Requested Date(s) d t\1 `,Zola gpci` 2- 

Full or Partial Day: F. J I-1- 

Reason: 1 1 

Paid or Unpaid 

Other employees off on requested date(s) 

Employee Signature 

1AJJ b3 /KW 
Dawanéhrfliim----- . Approval Date 
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Employee Name: 

Requested Date(s) 

i' 

TIME OFF REQUEST 

Today's Datë' 3` 224-1 (p 

y r- -)9 ry 
Full or Partial Day: 4 u t'\ 

Reason: 

Paid or Unpaid te~ t 
. 

Other employees off on requested date(s) 

Employee Signature 

'hi beYi1tl 
Approval Date . 
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TIME OFF REQUEST 

Employee Name: 10I is P L Today's Dat& 6 3 

Requested Date(s) ( .hrP r , +o 1 /ì Ç 

Full or Partial Dayr(.AI 

Reason: 1/CLr,- 
Paid or Unpaid ti 

Other employees off on requested da ; (s) 
. 

Employee Signature 

3iz3ilc 
Dote'luetnnaAa- Approval Date 

416
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TIME OFF REQUEST 

Employee Name S A\rt `J Today's Datë'3 "Zc 
Requested Date(s) 

Full or Partial Day: Y (zL_ (A/1-04-72C-4/ 

Reason: 

Paid or Unpaid Per 
Other employees off on requested date(s) 

Employee Signature 

5 / n 

rioL-- n Approval Date 
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 TIME OFF REQUEST 

Employee Name: f/uFr Taday's l7at& a-2 J 
Requested Date(s) 2- ' S"- /fo S' - e2 - / 

Full or Partial Day: fbt 

Reasgn: 

Paid or Unpaid 

Other employees off on requested date(s) 44,eP y a - 5-7A 

Employee Signature 

Z /vhCe 
Approval Date 

418
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TIME OFF REQUEST 

Employee Name: s t'1 k. Today's Date' 1 T ) IG 

Requested Date(s) IMor()I Febru.af'Nt 15th 20C 
frl' ci\61 Ye.betc,ry 1q+11` 2_01(o 

Full or Partial Day: ELt\ 

Reason: Voir -- i O1 

Paid or Unpaid faoa 
Other employees off on requested date(s) 

Employee Signature 6----"v1 (96---1, 

ill ai.lt1 
Approval Date 
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TIME OFF REQUEST 

Employee Name: V Nn ,MA0 -e Today's Daté JI -l& 
Requested Date(s) 2 ' /6- // 

Full or Partial Day: iv.? ( 

Reason: `k L r Fic-0, J 
Paid or Unpaid p \A ok 

other employees' off on requested date(s) 

Employee Signature at.A LIMIP.IS 

2(t. /((P 
Approval Date 
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TIME OFF REQUEST 

Employee Name: Y1 c ( Today's Daté 1- I - 

Requested Date(s) I - ZO -4-- - 
j 

L. "2- 

vP VT /0,6- 
Full or Partial Day: FJ 

Reason: 

Paid or Unpaid 

Other employees off on requested date(s) A/C) 

Employee Signature 

it (jot It Le 

Approval Date . 

: 
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TIME OFF REQUEST 

Employee Name: Mgr'Z.e / (inlo,rA a/Today's Dat& 01-/2-/(, 
Requested Date(s) do` J9nuçrf 2.21 2016 

Full or Partial Day: T- t)/ 

Reason: i/f 
^/ 

Paid or Unpaid p cif cI 

Other employees off on requested date(s) 

Employee Signature 

t10 /Le 
Approval Date 
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Employee Name: 

Requested Date(s) 

TIME OFF REQUEST 

' NÒ6 
Today's Daté 

t) 

Full or Partial Day: 

Reason: 

Paid or Unpaid 

t\--, Lo p(- 6-- NOLMW 
. 

PAT;d 
Other employees off on requested date(s) V ,4 

Employee Signature 

Approval Date 
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TIME OFF REQUEST 

Employee Name: ,--roSk 0 Today's Date p/ /rz 

Requested Date(s) íe,L 15 

r Partial Day: 

Reason: 

or Unpaid 

Other employees off on requested date(s) n- 
Employee Signature 

I /0iCQ 
Approval Date 
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Employee Name 

TIME OFF REQUEST 

,m,Í xse Today's Date' 

Requested Date(s) 

Full or Partial Day: TU t 

Reason: Flßakk- hi ó hdGy 
Paid or Unpaid P 
Other employees off on requested date(s) /I0/ct-e-- 

Employee signature 

Approval Date 
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TIME OFF REQUEST 

Employee Name:'. >c,,,h, , ,q?Qn Today's Datë't /0/10 

Requested Date(s) S / 02/ii4 - 5719/6 

Full or Partial Day: %. i 

Reason: VtacE bzon 

Paid or Unpaid P'cc& 

Other employees off on requested date(s) //- 

Employee Signature 

-11A. 
Igar[iasbtekaan.4 . Approval Date . 
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 TIME OFF REQUEST 

Employee Name: ( I `o (7 e Taday's batè 

Requested Date(s) 3- 3 3 

Full or Partial Day: 

Reason: - (odi e ` -¡ e--) ( 'eh- V 5- 
Paid or Unpaid cyr b . 

Other employees off on requested date(s) 

Employee Signature /` -- 

16,0 
ri/-CNerficeffàm.J . Approval Date 
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TIME OFF REQUEST 

Employee Name: ,BcCxn C\O:f\K--- day's bat PA 

.46vekirctr Requested Date(s) Marcir\ 120 \ Co 

fc\n Z2 90kG 

Full or Partial Day: 1-;(3_\ 

Reason: Voca:--A3\r\ 

Paid or Unpaid opcoic\ 

Other employees'off on requested date(s) 

Employee Signature fr33 a71 C, 

01/ 114 fit? 
Approval Date . 
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TIME OFF REQUEST 

Employee Name: i V-A ` 

Requested Date(s) i/u I 

Today's Date 

Full or Partial Day: A)([ 

Reason: ;(,6 14 

Paid or Unpaid ( 
Other employees off on requested date(s) 

Employee Signature Uw //l/' 11 I 

i} 'i'S.fV 
1 / ilf í 

Approva 1lll Date 
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T(ME OFF REQUEST 

Employee Name: Today's Date* 1' 1; 6? 4 
Requested Date(s) I, 

Full or Partial Day: ¿ U 

C tic} FX 

Reason: 

Paid or Unpaid P r 
Other employees off on requested date(s) 

Employee Signature 

Itaf. Isl114 
D el-Lkei4rtaa#uv- Approval Date 

430
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TOE OFF REQUEST 

Employee Name: /-/.47--t- Today's Date. / /C-- 
Requested Date(s) / 

Full or Partial Day: // 

Reason: t./414.4-7;17, . 

Paid or Unpaid .4 D 

Other employees off on requested date(s) -( 2)1 Al X. 

Employee Signature 

lik(hte friabbal Approval Date 
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 TIME OFF REQUEST 

?--t\-s-Ar-5Vt6e/Today's Date' 25) (4) Employee Name: e 

Requested Date(s) 2-(3 --)(;. 

Full or Partial Day: 

Reason: rt) 0 \-61kil 
Paid or Unpaid celz- 

Other employeei off on requested date(s) 

Employee Signature 

Approval Date 
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TIME OFF REQUEST 

Employee Name: 1\o 14\'\ \GIVI eo Today's Ùatè 03- 62 -1tp 

Requested Date(s) SQpky..4î s-,- 2\,{I_ 

Full or Partial Day: t-v 4 

Reason: 

Paid or Unpaid ok 

Other employees off on requested date(s) 

Employee Signature 

WM 1/kPti Daqffiret}err 
3%zlr(e 

Approval Date 
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TIME OFF REQUEST 

Employee Name: .1:-)u5k ;n . gen Today's Date' á /a /(o 

Requested Date(s) /N /J/.9 

Full or Partial Day: 1 II 

Reason: 

Paid or Unpaid ail 
Other employees off on requested dates) . áu I 

Employee Signature 

Approval Date 
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Employee Name: 

Requested Date(s) 

TIME OFF REQUEST 

R.6-1911 TOday's Data 5 / ti 

Full or Partial Day: P.4, ti 

Reason: \ -10_ 

Paid or Unpaid Atli) 
Other employees off on requested date(s) 

Employee Signature 

(py,d,Cuebtrtraprft-Y . 

.-pf410 z 
Approval Date 

aL,26(1-151 scAitbu 

06:;-- .il51(41 
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TIME OFF REQUEST 

Employee Name: Cttb -.- 1146, -; Today's Date' d-) 2 i (a 

Requested Date(s) z_ fir Cfr 

Full or Partial Day: Rt. 1/ 

Reason: V 19- n 
Paid or Unpaid pit-L` 
Other employees off on requested date(s) Nà 

Employee Signature 

Approval Date 
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TIME OFF REQUEST 

Employee Name: ?AFL EN6 L pN Today's Oaté -/ G 

Requested Date(s) 02- Y -/ G 

Full or Partial Day: 

Reason: \M 
Paid or Unpaid 

Other employees off on requested date(s) Nc9VL 

Employee Signature Ga. 

2(.204 
Approval Date . 
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TIME OFF REQUEST 

Employee Name: /I (W\ P. Today's Datë O 

Requested Date(s) v k / 

Full or Parííal Day: 

Reason: 

Paid or Unpaid 

e" ̀  ,ati)Af 

z Okk,d4. 

Other employees off on requested date(s) K.)' 
Employee Signature 

Dave Wehrmann Approval Date 
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TIME OFF REQUEST 

Employee Name: 11Ch/ZellPhq/'hnecrî day's Date.' - -/6 
Requested Date(s) 17grch /2,2/ 

Full or Partial Day: ? -// 

Reason: %r p 
Paid or Unpaid »4; P 

Other employees off on requested date(s) I D-Ay\ 

Employee Signature 

YY1r,.rch Zl 

Dave tuehrmann Approval Date 

439
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TIME OFF REQUEST 

Employee Name: 14,0m01/44- Today's Oatë' 

Requested Date(s) "ll j -J/° 6/l3 (Olrf 9 / 
Full or Partial Day: 

Reason: a ç Cv I C 

Paid or Unpaid 

Other employees off on requested date(s) 

Employee Signature 

Approval Date 
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TIME OFF REQUEST 

Employee Name: ,3'} ^ -r5 LA" oday's Date - V) `16 
Requested Date(s) C-k 3 1 - A) 1% q 

1©v-- 2C - 
Full or Partial Day: (f-u0 

Reason: 

Paid or Unpaid i)(...ok 

Other employees off on requested date(s) 

Employee Signature 

oNe 

111\01 Zt ri b {, 

llYéhi9u r Tir Approvai Date 
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TIME OFF REQUEST 

Employee Name: Le Today's bateg M 
Requested Date(s) Oc /2a V74- 

Full or Partial Day: re--V7 

Reason: F4/= 
Paid or Unpaid ®' 
Other employees off on requested date(s) _;(o %/ /0/ 4f7 

Employee Signature/? 2462. 

Li 74- t c{ 
Approval Date 
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TIME OFF REQUEST 

Employee Name: 
.T 

i iNed f en-cl Today's Date 41/46 /S a n /6 
Requested Date(s) 5/2/ l `/ EV /6 

Full or Partía) Day: 

Reason: Liuc - 
Paid or Unpaid Pat el i k=C -t1 

Other employees off on requested date(s) /70 

Employee Signature 

iI t( 
Approvai Date 
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TIME OFF. REQUEST 

Employee Name: e/f-k)litrri-6day'spaté 
Requested Date(s) 9" - /6" /-1 vit 9- 

r Partial Day: 

Reason: 

r Unpaid 02 P0147 (41ó- *et& 09- PetSokiliC 
Other employees1 off on requested date(s) 

Employee Signature Signature ¿it i/*--75- 

VIRG IlL( 
Approval Date 
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6 ' . 95-$1-` 

TIME OFF REQUEST 

D,2 
Employee Name: Jc*,\Th.uA'.W6Ait' Today's baté"-41 o I i(0 

02 
Requested Date(s) , 1 I l 
Full o Partial Day: 

Reason: 

or Unpaid 

Other employees off on requested date(s) ii1UN 

Employee Signature t 
'Oa olice 

IPIVIt a-- Approval Date 
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TIME OFF REQUEST 

Employee Name: eso,LasrtJ_dNc:rti r Today's Date 'óa\ t11i., 

Requested Date(s) 1&o a+ 3 

or Partial Day: 

Reason: O Yo 

r Unpaid 

Other employees off on requested date(s) N oft- 

Employee Signature 

iithte 
Approval Date 
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TIME OFF REQUEST 

Employee Name: re.-/K ///// We"- Today's Date 

Requested Date(s) -24e 

Full or Partial Day: éc--77 

Reason: F/0,47-74! .A(77 4/ 
Paid or Unpaid ì 'o°' 

Other employees' off on requested date(s) 

Employee Signature 

-k/V A0/1- 
13atektUèhRown,- Approval Date 

Pt 
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TIME OFF REQUEST 

Employee Name: Sdoi\ C Or Today's bate ) 1-9-g I i& 

Requested Date(s) (-1C>a1 s..)á,0-0La>rv\ 2ar 2 ©1G 

Full or Partial Day: F` 

Reason: 

Paid or Unpaid -Pá 

Other employees off on requested date(s) 

Employee Signature 

Appro I Date 
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TEME OFF REQUEST 

Employee Name: 777-P- ectcr Today's Ùatë J /6 
Requested Date(s) 

Full or Partial Day: //'7 
Reason: 

Paid or Unpaid A, d v 4 cCe D 

Other employees off on requested date(s) 

Employee Signature 

Defi C/1J 

Approval Date PP 

0 016 01:it OAS. LA13 
t 

cibu9 6 . 
. . 

(A/ 
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TIME OFF REQUEST 

Employee Name: 4Ata. .06/1/WALP Today's Datè 091 ?I it, 

Requested Date (s) l Lz 0v3 q ,ßl74 bI(z. 

Full or Partial Day: ri)L, 

Reason: lM !? I CAW 

Paid or Unpaid esdp 

Other employees off on requested date(s) 

Employee Signature S ignature S %1M1ll-&D 3 Pet 6.-10A1, g l 
i 

1Aat- 
rnano-e-c- 

11l1c1 
Approval Date 

ig(_P (» dpi l'nplGA i, xc J5s/ 

pfo1 l'te 
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      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 231432      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 437



DOCTORS LAMPING AND LUCAS, INC 
ORAL AND MA%ILLOFACIAL SURGERY 

SHARONVILLE 
MASON 

Park Place 
5116 Cedar Village Drive 

1436 Lebanon Pike (Rt. 42) Mason. Ohio 45040 

Cincinnati, Ohio 45241 
Phone: 677 -3003 

Phone: 769 -5545 

www.drslampingan. Eas.com I Email: InfoO2Loms.com 

Your next appoiptment will be 

, at 9 I 

( 45- o'clock 

< (over) 
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TIME OFF REQUEST 

Employee Name: Riot E.rnOL 4 A; 11> Today's Date 8- // -/6 

Requested Date(s) AU & a a a.3 a (-/ 

Full or Partial Day: 

Reason: 

Paid or Unpaid V4L4- »e).// 

Other employees off on requested date(s) £tic 

Employee Signature 

1 0 ,/ Doiev- CtIfbul,%) 
a 

ilvaho- Approval Date 

I \'4i(1 
N G1 

41' ti§/ItIlie 
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TIME OFF REQUEST 

Employee Name: Dos V\va; .\ v Today's Date' as fig/ !o 

Requested Date(s) Ì3 'r op i1%ARck30 (, LAD 

7,9rzchói/ 

r Partial Day: 

Reason: 

r Unpaid 

Other employees off on requested date(s) ' ST$ v FY 

Employee Signature 

315 11re 
Approval Date 
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TIME OFF REQUEST 

Employee Name:,,3(: C- l a S Today's Daté 03 lCOB % P 6 

Requested Date(s) M0.Ì 2y14N 201 G gp . 

Full or Partial Day: .11 

Reason: -Rocs 'n 
"0 

. 1la I) cA1 

Paid or Unpaid P3 c c , 

Other employees off on requested date(s) 

Employee Signature S d 

iiáS Approval Date 
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 ¡NE OFF REQUEST 

Employee Name: --S-o\,A.nrCY$A093 Today's Date \ 81 6 

Requested Date(s) 692-ch -3 O LA)-1:- 

Full r Partial Day: 

Reason: v 
or Unpaid 

Other employees off on requested date(s) 

Employee Signature 

CNok 

ta/t- 
awartodrann- 

5/86 
Approval Date 
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TEME OFF REQUEST 

Employee Name: -O ih 3dÓV Ñ Today's baté 3 -/ó 

Requested Date(s) APRIL /' gog 

Full or Partial Day: AL( 

Reason: 

Paid or Unpaid P4zb CFLogl N6 1I01 -ED A-y) 

Other employees off on requested date(s) ,VO 

Employee Signature 

Approval Date 
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TIME OFF REQUEST 

Employee Name: Cgver i r,i be-- Today's Date (3- 0- G 

Requested Date(s) 1.1iNpP ,- St Ì 

Full or Partial Day: fi 

Reason: c. -so bS c ff ovN1/4 y er ' 

Paid or Unpaid 'tá.A 
1)- \ego\ rM A". 

Other employees off on requested date(s) \. 

Employee Signature 

Dave Luehrmann Approval Date 
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TIME OFF REQUEST 

Employee Name: 
47--71 

v \ _ --Tgday's pate' 376-165 

Requested Date(s) W1 oil"- 0c+1 Y41^ d- 20.11" IL-0 Wí 4 2" Apr: Li ye`ti 

Gy 
Full or Partial Day: 

Reason: 

Paid or Unpaid c)\ 

Other employees off on requested date(s) 

Employee Signature 

.31114 lac 
Approval Date 
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Employee Name: any 

TIME OFF REQUEST 

(k:.,S 

Requested Date(s) J--49 5- Fr, d 

Today's Dati °/4 , 4 o, c 

h7 

Full or Partial Day: 17 I I 

Reason: Fl °9) 'S' ñ °+1da ,/ 
Paid or Unpaid fr.; à 

Other employees off on requested date(s) 

Employee Signature 

1J1 1 /I., 
(7 íàfi"Kèliffllàflf' . Approval Date 
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TIME OFF REQUEST 

Employee Named , or¡ 

Requested Date(s) U /7)/ I/9 

Today's Datë' / /av //¿9 

Full or Partial Day: ï -4,t) 

Reason: L4r Rr1GY 

Paid or Unpaid Rd 
Other employees off on requested date(s) A61¢ ,1«i/ <JJp:. 

Employee Signature i 

rWitelj F r r1 C" . Approvai Date 
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Ft. Thomas Emergency 
85 N. Grand Ave. 
Ft. Thomas, KY 41075 
i':-icne 859.572.3618 
rr 859,572.2366 

- (b 

111111111I I 11111 11111 J111111 11111 11111 11111 HI II 11 

1111111111111111,111111111611111111 1II11111 

St. Elizabeth 
H E A L T H C A R E 

"We would like you to recommend us to family and friends. If there is anything we could have done better, 

please contact me." 

Tricia Shields RN, MSN, SANE 
Ft. Thomas ED Manager 
859.572.3620 

Dustin Alexander Madden Department: Ft. Thomas Emergency 
MRN: 01230231 Date of Visit: 1/4/2016 

Your diagnosis was RLQ ABDOMINAL PAIN. 

You were seen by Koscik, Cheryl Rosalee, MD and Peterson, Timothy Warren, PA. 

Discharge Instructions 

Take medication as prescribed as needed for pain. 

Follow -up with Primary Care if not improved in 3 to 5 days. 

Return if worse. 

Madden, Dustin Alexander (MR # 01230231) Printed at 

1/4/16 4:03 PM 

Page 1 of 5 
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TRUCK DRIVERS, CHAUFFEURS AND HELPERS, Public 
Employees, Construction Division, Airlines - 

Greater 
Cincinnati / Northern Kentucky Airport and 

Miscellaneous Jurisdiction, Greater Cincinnati, 
Ohio 

LOCAL UNION NO. 100 

An affiliate of the 
International Brotherhood of Teamsters 
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THIS AGREEMENT is en ered into by and between the Truck Drivers, 
Chauffeurs and Helpers, Public Employees, Construction Division, 
Airlines - Greater Cincinnati /Northern Kentucky Airport and 
Miscellaneous Jurisdiction, Greater Cincinnati, Ohio Local Union 
No. 100, an affiliate of the International Brotherhood of 
Teamsters, hereinafter known as the Union, and Airgas USA, LLC, 
hereinafter known as the Employer. 

WITNESSET2i: 

ARTICLE 1. SCOPE AND COVERAGE OF AGREEMENT. 

This Agreement shall cover all truck drivers and plant operations 
employees, including any employees who are engaged in driving 
trucks or assisting in the operation of a truck, at the 
Employer's facility at 10031 Cincinnati Dayton Road, Cincinnati, 
Ohio, regardless of whether the individuals are employed directly 
or indirectly by Airgas USA, LLC or by a wholly owned or 
controlled subsidiary company of Airgas USA, LLC. 

All products processed at the Cincinnati Dayton Rd. location for 
delivery in the Greater Cincinnati area shall be delivered by 
members of the bargaining unit covered by this Agreement, except 
in case of emergency. 

Subcontracting of Bargaining Unit Work is prohibited except for 
the purpose of meeting immediate customer needs. All deliveries 
which originate from the Bargaining Unit facilities will be 
delivered by Bargaining Unit Employees except in the case of 
emergency and for the purpose of meeting immediate customer 
needs. 

In the event the Employer moves a substantial part or all of the 
operations from the Cincinnati Dayton Road facility to another 
location that is within 35 miles of the existing facility, this 
Agreement will continue to cover the drivers and plant operations 
employees at the relocated operation." 

ARTICLE 2. EMPLOYMENT CONDITIONS. 

It is agreed that employees covered by tnis Agreement shall, as a 
condition of employment, become members of the Union no later 
than the thirty -first day following the beginning of employment 
or the thirty -first day following the effective date of this 
Agreement, whichever is later, and thereafter shall maintain 

3 
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membership. Employees who fail to pay the uniform dues and 
initiation fees of the Union shall be dismissed. New employees 
may be employed on a sixty (60) working days trial basis and may 
be discharged at the sole discretion of the Employer during said 
sixty (60) working days trial period. 

When the Employer needs additional employees, it shall give the 
Local Union opportunity with other sources to provide suitable 
applicants, but the Employer may not be required to hire those 
referred by the Local Union. 

The Union will indemnify the Employer and hold it harmless from 
any liability arising from the operation of this Article or of 
Article 12 (Check -Off) in attempting in good faith to carry out 
the provisions of these two Articles. The Employer shall be 
entitled to rely upon oral assurances or representations from the 
Union, but may also require written confirmation. 

The Employer agrees to cooperate to notify the Union of the name 
of every new employee hired. 

ARTICLE 3. HOURS OF WORK, HOLIDAYS AND PERSONAL DAYS. 

Section 1 

The regular work week shall be Monday through Saturday. The 
standard work week shall be forty (40) hours per week and the 
standard work day shall be eight (8) consecutive hours per day, 
exclusive of the meal period. The employees' work week shall 
commence at 12:01 a.m. Monday and an employee may be scheduled or 
directed to start his regular work week at any time on Monday or 
Tuesday of each week. 

All time in excess of eight (8) hours per day or forty (40) hours 
per week shall be paid for at the rate of time and one -half. All 
work performed on Sunday will be at a rate of double time. 

Section 2 

The Company will guarantee a forty (40) hour work week for the 
top 90% of the regular full time driver /plant operations 
employees (fractions eliminated). This guarantee will not apply 
due to circumstances which are beyond the Company's control. All 
paid work days (i.e., vacations, holidays) count toward this 
guarantee. Failure to report to work on an employee's scheduled 
work day eliminates the guarantee for that week. 

The senior employee shall receive the hours listed above. In the 
event that the Employer is unable to provide the above hours of 

4 

473
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 254447      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 452



N
 

O
 

r
 

7
 

A
 

work per week for the employees, then the least senior employee 
shall either work the shorter hours or shall be laid off. 

Section 3 

The following n e (9) days are e recognize holidays under 
this Agreement: 

New Year's Day 
Memorial Day 
4th of July 
Christmas Day 

Thanksgiving Day 
Day after Thanksgiving 
Labor Day 
Two (2) floating 

If one of the scheduled holidays listed above falls on a 
Saturday, the holiday will be scheduled for the preceding Friday; 
If one of the scneduled holidays listed above falls on a Sunday, 
the holiday will be scheduled for the fol wing Monday. 

The two (2) floating holidays are designated by management each 
year, as either additional scheduled holidays (added to holiday 
schedule above) or if floating holidays are not determined as 
scheduled holiday(s), the associate will be able to schedule the 
floating holidays as time off during the year with management 
approval. 

Each employee on the active payroll of the Employer on these days 
will be paid eight (8) hours' pay at his straight time rate of 
pay as holiday pay. All employees who work on these days shall 
be paid at the rate of double time for all hours worked. In 
computing overtime pay, the eight (8) hours' holiday pay shall be 
computed as days worked, however floating holidays shall not be 
considered as days worked. 

In order to qualify for eight (8) hours of straight time pay for 
a holiday not worked, it is provided that employees must work the 
regularly scheduled work day that immediately precede and follow 
the holiday, except in cases of proven illness or injury 
substantiated by a doctor's statement. 

Section 4 

Any overtime payments in accordance with the provisions of this 
contract shall neither be duplicated nor pyramided in whole or in 
part for the same hours worked. 

Section 5 

Any replacement driver for the inter- branch run will be paid 
overtime after eight (8) hours. All inter- branch runs are to be 
paid at the applicable straight time rate of pay. However, if 
the inter -branch run is more than. eleven (11) hours, then all 
additional hours will be at time and one -half. Any run that 

5 
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involves a direct delivery to a customer and continues to an 
Airgas USA, LLC location will not be considered an inter -branch 
run and will not be exempt from possible overtime. Any hours in a 
week in excess of forty (40) hours will be paid at time and a 
half. 

Section 6 

Employees shall receive (5) five personal days on January 1 of 
each calendar year. In order to use a personal day, an employee 
must call in at least one hour prior to the start of his shift. 
Up to two (2) unused personal days may be carried over at the end 
of the year for use in the following year, up to a maximum of 
seven (7) personal days per year. Unused personal days will not 
be paid out. Personal days will count towards the calculation of 
overtime except for Sundays. 

New employees will earn their personal days during their first 
year of employment on a prorated basis. Unused personal days will 
not be paid should the employee's employment end during the year, 
for any reason. 

Section 7 

Company may utilize Company Convenience (voluntary non paid non 
penalty days off). 

ARTICLE 4. UNION OFFICIALS AND UNION STEWARDS. 

The officials of the Union shall be permitted to enter the barns 
or garages or other working premises of the Employer with notice 
to confer with members of the Union. 

One Steward will be permitted reasonable time on the clock to 
investigate concerns and represent members. The steward will not 
be subject to discipline or retaliation due to his /her 
representation of union members. 

The steward will be required to attend contract negotiations 
meetings with the employer in order to be paid up to eight (8) 
hours per day during contract negotiations. 

In order to minimize disruptions to production and distribution, 
the Employer and the Union will schedule such grievance meetings 
as close to the beginning or before the grievant's scheduled 
shift as possible 
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ARTICLE 5. TECHNOLOGY. 

The Union recognizes the Employer' ongoing need to continuously 
upgrade the technologies it employs. These technologies are 
devices installed on trucks, carried by people or attached to 
product and /or equipment and may include, but are not limited to, 
cell phones, portable computers, on board computer systems, 
wearable devices such as watches, Radio Frequency Identification 
(RFID) systems, Global Positioning Systems (GPS), video systems, 
and any evolution of such technologies. These technologies are 
employed for a variety of business reasons including, but not 
limited to, employee safety, routing, efficient dispatching, 
mapping, monitoring productivity, theft prevention, dispatch of 
needed assistance, recording of data, truck and hazmat route 
navigation (turn -by -turn directions), providing text to speech 
when vehicle in motion, providing detailed accident investigation 
for faster analysis of cause, engine alerts for breakdowns and 
tracking product and equipment. 

In the event such technology is used for a disciplinary action, 
the Employer shall provide, upon written request, copies of any 
evidence collected by said technology and used by the Employer in 
the disciplinary action. The parties recognize that the primary 
purpose for installing such devices is not disciplinary, but 
operational to improve the efficiency of Employer operations, 
increase driver safety, and better protect Employer property. 
Where, however, the Employer has reasonable suspicion based upon 
information other than from the data provided by these 
technologies that misconduct is occurring, it may utilize the 
technology for disciplinary purposes to verify the alleged 
previous misconduct. Similarly, nothing herein shall prohibit 
the Employer from utilizing the technologies described in this 
section for disciplinary purposes when responding to and 
investigating complaints, damage to property, theft, or other 
misconduct that has already occurred. Moreover, nothing shall 
prohibit the Employer from initiating discipline when, during the 
normal and customary use of these technologies for operational 
purposes, the Employer notices something that would otherwise 
result in the discipline of an employee. Additionally, use of 
the technology to discipline an Employee will be limited by the 
terms of this Agreement, the Union and the disciplined employee 
shall have all rights outlined in Articles 19 and 23 

ARTICLE 6. BREAKDOWN TINE. 

In the event any truck should become disabled while en route, 
resulting in overtime for that day, pay for this breakdown period 
shall be computed at time and one -half the regular hourly rate 
for any part of the breakdown time resulting in more than an 
eight (8) hour work day. This provision excludes inter -branch 

7 

476
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 257450      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 455



 

ARTICLE 7. ADDITIONAL HELP. 

No non -bargining unit person shall be permitted to work in the 
driver or plant operations classification at any time a driver or 
plant operations employee is on layoff status, except in case of 
emergency and for the purpose of meeting immediate customer 
needs. 

ARTICLE 8. REDUCTION OF PAY AND WORKING CONDITIONS. 

No employee receiving more than the scale of wages and /or having 
better working conditions than provided for herein shall suffer a 
reduction in pay or change in working conditions during the life 
of this Agreement, nor shall any deductions of any sort 
whatsoever be made from the wages of any employee without the 
consent of the employee, except as provided by law. When any 
employee is indebted to his Employer, the Employer shall have the 
right to reimburse himself for such indebtedness out of any 
monies due and payable to the employee. 

ARTICLE 9. REPORTING FOR WORK. 

In the event any employee is called to work and reports, he shall 
be guaranteed a minimum of pay for eight (8) consecutive hours, 
except on Sundays and holidays, when the guarantee shall be four 
(4) hours at the rate of double time. Employees called in to 
work on any sixth consecutive workday in a week shall be 
guaranteed a minimum of pay for eight (8) consecutive hours at 
the rate of time and one -half. On an emergency recall occurring 
during the week, with the exception of a holiday, the employee 
shall be guaranteed four (4) hours pay at the rate of time and 
one -half. Recall is defined as the calling into work an employee 
who has already left the premises 

ARTICLE 10. CHANGE OF DUTIES. 

No employees shall receive less than the classification wage 
rate within the wage tier they are currently in applicable to 
their position, regardless of the type of work which they are 
actually required to perform. 
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ARTICLE 12. SENIORITY. 

Seniority shall prevail at all times. 

Seniority shall be broken only by discharge, a voluntary quit, or 
a layoff of more than thirty -six (36) months In the event of a 

layoff, an employee so laid off shall be given ten (10) days' 
notice of recall mailed to his last known address. The employee 
must respond to such notice within. three (3) days after receipt 
thereof and actually report to work within seven (7) days after 
receipt of such notice. In the event the employee fails to 
comply with the above, he shall lose all seniority rights under 
this Agreement. 

A list of employees arranged in the order of their seniority 
shall be posted in a conspicuous place at their place of 
employment. 

In the case of a plant closure or transfer of employees to the 
Cincinnati location, there will be no dovetai ing of employees. 
Employees who are transferred to the location will be placed at 
the bottom of the seniority list for all bidding. 

Employees will bid once a year (December) on the jobs posted 
based on seniority and qualifications, including inter -branch 

9 

When an employee is requested to work in a lower rated 
classification, he shall receive his regular rate of pay for all 
such lower rated work performed. 

In the event a CDL driver is disqualified by the DOT for medical 
reasons, the company will make every reasonable effort (based 
upon seniority, qualification and availability) to provide for 
said driver to bump into a plant position and plant wage rate on 
the following conditions: 

1. Driver must provide a doctors statement that he is 
medically qualified to perform said Plant duties 

2. Driver may bump in accordance with seniority language. 

ARTICLE 11. OUTSIDE LABOR DISPUTES. 

An employee wil not be discharged or disciplined for his refusal 
to cross a 1 wf 1 pr mary picket line. If an Employee refuses to 
cross a primary picket line at a customer's place of business, 
the Emp oyer may continue to serve the customer by other means. 
The Union will give the Emp oyer, whenever possible, prior notice 
of the establishmen of a primary picket line. 
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ARTICLE 14. D.R.I.V.E. 

The Employer agrees to deduct from the paycheck of all employees 
covered by this Agreement voluntary contributions to D.R.I.V.E. 
D.R.I.V.E. shall notify the Employer of the amounts designated by 
each contributing employee that are to be deducted from his /her 
paycheck on a weekly basis for all weeks worked. The phrase 
"weeks worked" excludes any week other than a week in which the 
employee earned a wage. The Employer shall transmit to 
D.R.I.V.E. National Headquarters on a monthly basis, in one 
check, the total amount deducted along with the name of each 
employee on whose behalf a deduction is made, the employee's 
Social Security number and the amount deducted from that 
employee's paycheck. The International Bro herhood of Teamsters 
shall reimburse the Employer annually for the Employer's actual 
cost for the expenses incurred in administering the weekly 
D.R.I.V.E. payroll deduction plan. 

The Union shall indemnify and save the Company harmless against 
any and all claims, demands, suits or other forms of liability 
that shall arise out of or by reason of action taken or not taken 
by the Company in reliance upon written assignments furnished to 
the Company by the Union or for the purpose of complying with any 
of the provisions of this Article. 

ARTICLE 15. VACATIONS. 

Each employee, upon the completion of one (1) year's continuous 
service, will be allowed one (1) week's vacation with pay. Upon 
the completion of two (2) years' continuous service, two (2) 
weeks' vacation with pay. Upon completion of five (5) years' 
continuous service, three (3) weeks' vacation with pay. Upon 
completion of ten (10) years' continuous service, four (4) weeks' 
vacation with pay. Grandfather five (5) weeks vacation for 
employees hired prior to 12/1/1989. An employee may, with mutual 
consent of the Company, elect to receive payment in lieu of 
vacation for any allowance earned. 

Each employee who is entitled to vacation under the terms above 
must be actively at work during the qualifying year. The 
qualifying year will be considered from the anniversary date to 
anniversary date. 

Employees failing to work all of the qualifying year for vacation 
purposes will be paid on a pro rata basis at the rate of 1/12 of 
the vacation which would have been due had he completed his 
anniversary year for each month worked during the qualifying 
year. Any time lost due to compensable work- incurred injury up 
to fifty percent (50 %) of the total working days in the year will 
be counted as time worked for the purpose of qualifying for 
vacation. 

11 
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Section 3 Shift Differential. Employees on a shift basis will 
receive a premium of twenty -five cen s (5.25) per hour for the 
second shift (3:00 p.m. to 11:30 p.m.) and twenty -five cents 
(S.25) per hour for the third sh..ft (11:00 p.m. to 7:30 a.m.) 
when they work as a regular member of and have been regularly 
assigned to those sh f . 

ARTICLE 17. HEALTH AND WELFARE. 

Company will pay Central States Hea th and Welfare the following 
for all regu ar union employees for benefit coverage under the 
Plan M9 (Excluding Retiree Health Plan). 

08 -16 -2016 $305.60 Employee Pays 25% of Company's Cost per wk. 
11 -27 -2016 $312.30 Employee Pays 25% of Company's Cost per wk. 
12 -03 -2017 $375.00 max Employee Pays 25% of Company's Cost per wk. 

ARTICLE 18. RETIREMENT BENEFITS 

Employer wit provide g bl m 1 ye s th pportunity t 
enroll in the add i na bene s listed in t s section. 

13 

and contingen up a Full Comm t ee Recommendation and written 
notification from h union of ra ification by the membership. 
The ratification bonus expires and will be withdrawn at 10:0: 
a.m. on Sunday October 16, 016. 

Employed n or before May 15, 2016 $1300 

Employed between May 16, 2016 and August 28, 20:6 - $500 

Employed on or after August 29, 2016 $250 

Day after 
written 
notice of 
ratification 

12/1 2016 12/1/2017 

Driver $ 22.39 $ 22.88 $ 23.38 
Non CDL Employee $ 21.83 $ 22.31 $ 22.80 

New hires after 12 -1 -2009 

Driver $ 20 50 $ 21.07 $ 21.66 
Non CDL Employee $ 17.92 $ 18.42 $ 18.94 

a 0 M
 

03
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r
 

benefit description, plans, plan designs, schedules of benefits, 
terms, service providers, premiums, eligibility criteria, 
effective dates and other benefit provisions may be adjusted from 
time to time. Eligible employees covered by this Agreement may 
enroll in the following benefits during enrollment periods 
determined by the Employer: 

401k Retirement Savings Plan 

ARTICLE 19. GRIEVANCE PROCEDURE. 

The Company cannot file a grievance 

Section 1. Grievances shall be presented in writing and settled 
as promptly as possible. If the grievance is not so presented 
within five (5) working days after it is known or discovered, it 
shall be deemed to have been waived. 

Section 2. First Step. The grievance shall first be taken up by 
the employee, if he is the aggrieved party, with his supervisor, 
or vice versa. 

Section 3. Second Step. If no satisfactory settlement is 
reached within five (5) days thereafter, then within another five 
(5) days the aggrieved party will submit copy of the written 
grievance so that the Union, the employee and the management 
shall be in receipt thereof, and the employee, the Union 
representative and management shall then attempt to adjust the 
grievance among themselves. 

Section 4. Third Step. In case no satisfactory settlement is 
reached after the second step in the grievance procedure, then 
within five (5) days after the same shall have been first 
considered at such second step, a meeting may be called between 
the Union and the Employer, at the request of either. When such 
request is made by either party, it shall be honored by 
reasonable compliance at a mutually convenient time by the other 
party. 

Section 5. Fourth Step. If no satisfactory settlement is 
reached after the third step above, then the Union may submit 
such written grievance to binding arbitration. The Union shall 
request the Federal Mediation and Conciliation Service to supply 
the names of five (5) arbitrators. Upon receiving said list, 
within thirty (30) days, each party will strike names alternately 
reducing to one (1), said one being the arbitrator in the 
dispute. Should two names remain, then the arbitrator shall be 
selected by lot. The expense of the arbitration shall be borne 
equally by both parties. The decision of the arbitrator shall be 
final and binding upon the parties. 
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reassigning of employees to j bs, equipment, tours of duty and 
runs as it may deem des_rable and consistent for efficient 
management; the rignt to establish, enforce and maintain 
reasonable rules and regulat ons covering the operation of the 
plant; the right to discont+nue me hods or processes; the right 
to determine the numbers of hours per day and per week the plant 
shall operate; the right to operate the business in the most 
efficient manner; the right to contro e nature and 
specifications of all raw materials, semi manufactured and 
finished goods and whether and to what extent the work required 
in its business shall be performed by employees covered by this 
Agreement; to temporarily transfer employees between jobs, shifts 
and departments in order to maintain efficient and /or economical 
operations; the right to discipline if any pertinent laws or 
official rules and regulations of the Employer are not adhered 
to. 

All unit members sha 1 be subject o the Airgas Alcohol and Drug 
policies on he same terms and conditions as all unrepresented 
employees, in accordance wi h the this plan and any future 
amendments. 

Rules and regulations of the Employer shall not be in conflict 
with this Agreement, and employees shall have knowledge of such 
rules and regulations, and written acknowledgment of same shall 
become part of employee's personal records. 

Disciplinary action taken by the Employer for violation of either 
Company rules and regulations or employees' violations of 
articles contained herein, will be handled in the following 
manner: 

A. Written warning notice stating violation will be given to 
employee, with a copy to Union and Union Steward and a copy 
becomes part of the employee's personal file; 

B. This written notice to be given within five (5) working 
days of said violation; 

C. If employee fails to respond to written notice within five 
(5) working days, violation(s) listed by Employer in notice 
shall be deemed valid and uncontested by employee; 

D. If employee wishes to respond to such notice in his 
defense, he may do so through grievance procedure listed 
elsewhere in this contract. 

E. The warning letter shall remain active in an employees fi e 
for a period of twelve (12) months from the date of such 
letter. After twelve (12) months, a warning letter will 
not be used for progressive discipline 

17 
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 .. 

F Suspensions shall remain active in an employee file for a 
period of eighteen (18) months. After eighteen (18) 
months a suspension will not be used for progressive 
discipline. 

Should the Employer fail to exercise any of its management 
rights, or exercise them in a particular way, it shall not be 
deemed to have waived such rights so long as none of the 
provisions of the Agreement are violated. 

ARTICLE 24. LOSS OR DAMAGE. 

Employees shall not be charged for loss or damage unless clear 
proof of gross negligence is shown. 

ARTICLE 25. SAFETY 

Safety Committee. 

The Employer and the Union believe that safety is of the utmost 
concern. A safety committee will be established in accordance 
with the company safety (SAFECOR) most current guidelines (safety 
manual). Such committee shall contain an equal number of union 
and non -union members to address safety concerns. 

Safety Equipment. 

Safety shoes must be worn by employees at all times when they are 
performing work under this contract, unless excused in writing by 
the Company. Safety glasses and hard hats shall be furnished by 
Employer and shall be required equipment when designated by 
supervision. The Employer will supply safety shoes and safety 
prescription glasses per the most current company guidelines. 

Uniforms. 

The Employer will provide uniforms for all Employees. The 
employer will replace any torn or worn uniforms. The employer 
will provide coats for all drivers and flame resistant coveralls 
for all fillers. 

ARTICLE 26. ACCIDENT REPORTS. 

Any employee involved in any accident shall immediately report 
said accident and any physical injury sustained. As required by 
his Employer, the employee, before starting his next shift, shall 
make out an accident report in writing on forms furnished by the 
Employer and shall turn in all available names and addresses of 
witnesses to the accident. Failure to comply with this provision 

18 
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shall subject such employee to disciplinary action by the 
Employer. 

ARTICLE 27. ATTENDANCE 

Attendance disciplines shall be administered on a separate track from other disciplines and shall follow additional steps of 
progressive discipline not normally required under the other 
terms of this agreement. 

Employees are subject to discipline for unexcused absences. The 
following "absences" are considered "excused" and will not result 
in discipline, provided that, where required, reasonable 
documentation is submitted by the employee to justify the 
absences: Vacation, Holidays, On- The -Job Injury, Jury Duty, 
Bereavement, Personal Days, Family and Medical Leave (FMLA), 
Short Term & Long Term Disability, Worker's Compensation Leave of 
Absence, Military Service Leave of Absences, Approved Personal 
Leave of Absence and /or one (1) unpaid absence per calendar year, 
designated by the associate and substantiated with a doctor's 
note. (This excused absence will not exceed two consecutive 
scheduled workdays or the return to work date designated by the 
doctor, whichever is shorter). 

Unexcused Absences 

For unexcused absences, management will follow progressive 
discipline as follows: 

1st Unexcused Absence: Coaching 

2nd Unexcused Absence: Verbal Documented Warning 

3rd Unexcused Absence: Final Written Warning 

4th Unexcused Absence: 3 -day Suspension 

5th Unexcused Absence: Termination 

Note: Consecutive days of unexcused absences with a doctor's 
note will be counted as one (1) incident of unexcused absence. 

Any discipline for incidences of unexcused absence shall remain 
in an employee's file for a period of twelve (12) months from the 
date of such infraction. After twelve (12) months, attendance 
discipline will not be used for progressive discipline 
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ARTICLE 28. TRANSFER OF TITLE. 

In the event that the title or ownership of the Company is 
transferred, the Company hereby agrees to notify the Union of the 
transfer and to furnish in writing to the Union the name of the 
purchaser, and further, to notify the purchaser of the existence 
of this Agreement. The Company further agrees that the terms and 
conditions of this Agreement will remain in full force and effect 
for the duration of the Agreement. 

ARTICLE 29. TERMINATION OF AGREEMENT. 

This Agreement shall be effective as of December 1, 2015, and 
shall terminate November 30, 2018, provided that unless sixty 
(60) days' written notice is given by either party prior to such 
expiration date of his or its desire to negotiate a new 
Agreement, this Agreement shall remain in full force and effect 
from year to year, subject, however, to the giving of such notice 
sixty (60) days prior to November 30 of each year. Such 
termination notice must be served on the Company at the following 
address: Airgas Office of Labor Relations, 259 N. Radner- Chester 
Road, Suite 100, Radner, PA 19087. 

Notwithstanding anything else in this Agreement, no act, omission 
or event occurring after the termination of this Agreement shall 
give rise to any rights or liabilities under this Agreement, nor 
shall it be subject to arbitration. Any grievance or arbitration 
timely commenced during the life of this Agreement may be 
continued through its full course. 
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IN WITNESS WHEREOF, the pa- s her a ubscr4ped their 
names and affixed their sea s s day of G,G.,.i.1/ 
20 )C 

COMPANY: 

Airgas USA, L 
UNION: 
TRUCK DRIVERS, CHAUFFEURS AND 
HELPERS, PUBLIC EMPLOYEES, 
CONSTRUCTION DIVISION, AIRLINES 
- GREATER CINCINNATI / NORTHERN 
KENTUCKY AIRPORT AND 
MISCELLANEOUS JURISDICTION, 
LOCAL UNION NO. 100 

AND BY: AND BY: 

m
 

I
-
c
 

R
 

,..
 

fD
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And 

Respondent 

STEVEN WAYNE ROTTINGHOUSE, JR., 
an Individual 

Charging Party 

Place: Cincinnati, OH 
Date: 02/16/16 
Pages: 1 -218 
Volume: 1 
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1 UNITED STATES OF AMERICA 

2 BEFORE THE NATIONAL LABOR RELATIONS BOARD 

3 REGION 9 

4 

5 AIRGAS USA, LLC 

6 Respondent 

7 

8 and 

9 

10 STEVEN WAYNE ROTTINGHOUSE, JR., 
an Individual 

11 
Charging Party 

12 

13 

Case No.: 
09 -CA- 158662 

14 

15 
The above -entitled matter came on for 

16 
hearing pursuant to notice, before 

17 

Administrative Law Judge Donna Dawson, at the 
18 

19 National Labor Relations Board, 3003 John Weld 

20 

21 Peck Federal Building, 550 Main Street, 

22 

23 Cincinnati, Ohio, on Tuesday, February 16th, 

24 

25 2016, at 9:00 a.m. 
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APPEARANCES: 

2 

3 On behalf of the Respondent: 

4 Airgas Inc., by 

5 MICHAEL C. MURPHY, ESQ. 

6 259 North Radnor -Chester Road 

7 Suite 100 

8 Radnor, Pennsylvania 19087 

9 (610) 230 -3077 

10 michael.murphy @airgas.com 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

On behalf of the Charging Party: 

Counsel for the General Counsel, by 

ERIK P. BRINKER, ESQ. 

John Weld Peck Federal Building 

550 Main 'Street 

Suite 3003 

Cincinnati, Ohio 45202 -3271 

(513) 684 -3633 

erik.brinkner @nlrb.gov 
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1 ALSO PRESENT: 

2 STEVEN WAYNE ROTTINGHOUSE, JR. 

3 CLYDE A. FROSLEAR 

4 DAVID LUEHRMANN 

5 DANIEL GOODE 

6 MARK MacBRIDE 

7 ROBERT OESTREICHER 

8 BARRY PERKINS 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18' 

19. 

20 

21 

22 

23 

24 

25 
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1. 

2 

3 

WITNESSES 

INDEX 

DIRECT CROSS REDIRECT RECROSS 

4 CLYDE FROSLEAR 21 76 90 98 

5 

6 DAVID LUEHRMANN 100 105 107 108 

7 

8 MARK MacBRIDE 110 123 130 130 

9 193 201 

10 

11 STEVEN WAYNE 

12 ROTTINGHOUSE, JR. 131 163 164 

13 

14 ROB OESTREICHER 167 174 178 

15 

16 BARRY PERKINS 179 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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Page 5 

1 

2 

3 

EXHIBIT 

Joint Exhibits 

EXHIBITS 

IDENTIFIED IN EVIDENCE 

4 1.through 10 12 12 

5 

6 General Counsel's 

7 1(a) through 1(f) 10 11 

8 2 24 40 

9 3 103 110 

10 4 68 75 

11 5 153 217 

12 6 49 76 

13 7 104 109 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 PROCEEDINGS 

2 (9:12 a.m.) 

3 JUDGE DAWSON: We are on the 

4 record. And I meant to say off the record that 

5 if it gets too warm in here feel free to take 

6 your jackets off or whatever. Because it can. 

7 get warm in here. 

8. And as I've said, again, good 

9 morning everyone. I'm Administrative Law Judge 

10 Donna Dawson. And I'm with the National Labor 

11 Relations Board. I am with the Division of 

12 Judges, there in Washington D.C. I'm assigned 

13 to that office, and I was assigned to this case 

14 to hear the case. And the hearing will now be 

15 in order. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

And this is a formal trial before 

the National Labor Relations Board in the case 

of Airgas USA LLC and Steven Wayne Rottinghouse 

Jr. An individual. Case number 09- CA- 158662. 

And today is February the 16th, 2016. 

And at this time I will ask that 

counsel and other representatives of the 

parties please state your appearances for the 

record. 

MR. BRINKER: Erik Brinker, E -R -I -K 
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1 B- R- I- N- K -E -R. Counsel for the General 

2 Counsel. 

3 JUDGE DAWSON: Okay. And who do 

4 you have with you at your table? 

5 MR. BRINKER: Mr. Steve 

6 Rottinghouse Jr. 

7 JUDGE DAWSON: Okay. And sir, for 

8 the Respondent? 

9 MR. MURPHY: Hi. Michael C. 

10 Murphy, M- U- R- P -H -Y. Counsel for Airgas USA 

11 LLC. 

12 JUDGE DAWSON: And do you have a 

13 representative at your table? 

14 MR. MURPHY: Yes. 

15 THE WITNESS: Clyde Froslear, 

16 F- R- O- S- L- E -A -R. 

17 JUDGE DAWSON: Thank you. And at 

18 this point, again, I'm going to say that if 

19 settlement discussions are desired at any time 

20 during the trial I'll be glad to grant a 

21 reasonable recess for that purpose. I know 

22 during the various conference calls that we 

23 had, we had discussed trying to resolve the 

24 case. 

25 And as I stated then, I believe 
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1 it's beneficial when cases are resolved, and 

2 you have some input into the outcome of the 

3 case, rather than if it is not resolved through 

4 settlement, it's resolved through my issuing a 

5 decision in the case. Which can.result in. an 

6 outcome favorable to one side and unfavorable 

7 to another side. 

8 And all parties going into these 

9 things believe they have the best strongest 

10 case. But that isn't always the case, of 

11 course. Well, it's never the case, because one 

12 side wins, one side loses. 

13 And, also, I thought that this case 

14 should be resolved because of the nature of the 

15 case. You know, the nature of what is at 

16 issue. There's no money involved. And I 

17 believe that it's something that should be 

18 resolved. I still believe that. 

19 But the parties wish to go forward. 

20 We're not able to come to resolution in the 

21 case. So we're where we are now at this point 

22 in the game. And just so a reminder to parties 

23 the benefits of resolving in additional course 

24 to having some input is to save on resources; 

25 time resources, money resources. Because 
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1 oftentimes a case doesn't end here. If it's 

2 appealed or exceptions are filed with the 

3 National Labor Relations Board it could take 

4 much time. 

5 So on either side, you're waiting 

6 and held in limbo. If you're the side who -is 

7 ordered to pay any money -- well, there's no 

8 money in this case. So that's not really an 

9 issue in the case. But of course, if you 

10 appealed and go forward, both sides are going 

11 to incur great amounts of expense and 

12 resources. So consider that. 

13 And again, at any time if you 

14 seriously want to discuss settlement, please do 

15 that. That happens often, even at the end of 

16 testimony. Often, one side or the other or 

17 both want to get together to discuss that. 

18 So anyway, again, opportunities for 

19 those discussions will be available at any 

20 time. Just let me know. 

21 And at this time I'm going to ask 

22 if Mr. Brinker would produce the formal papers 

23 in the case. And if there is going to be a 

24 motion to sequester, let me know. 

25 MR. BRINKER: Yes, your Honor. I 
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1 offer into evidence the Formal Papers-in this 

2 case. They have been marked for identification 

3 as General Counsel's Exhibit 1(a) through 1(f), 

4 inclusive. Exhibit 1(f) is an index and 

5 description of the entire exhibit. The exhibit 

6 has been shown to all parties. And a copy of 

7 the index and description has been given to the 

8 parties. Your Honor, may I approach the bench, 

9 please? 

10 JUDGE DAWSON: Yes. 

11 

12 (Thereupon, General Counsel Exhibit 

13 1(a) through 1(f), Formal Papers, 

14 were marked for purposes of 

15 identification.) 

16 

17 JUDGE DAWSON: And if there are no 

18 objections I'll admit the Formal Papers into 

19 the record. 

20 

21 

22 

23 

24 

25 

MR. MURPHY: No objections. 

JUDGE DAWSON: Thank you. I'm 

going to admit into the record then the Formal 

Papers introduced by Mr. Brinker. And General 

Counsel Exhibit 1(a) through 1(f) inclusive are 

so admitted. And at this time? 
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Page 11 

1 MR. BRINKER: Yes, your Honor. I 

2 would also like to read stipulations that both 

3 parties have agreed to into the record? 

4 JUDGE DAWSON: Yes. 

5 MR. BRINKER: Your Honor, 

6 Respondent admits filing of service of charges, 

7 and admits commerce jurisdiction of the NLRB. 

8 Respondent also admits that Clyde Froslear, 

9 operations manager, is a supervisor per Section 

10 211 of the National Labor Relations Act. And 

11 as an agent of Respondent for Section 213 of 

12 the National Labor Relations Act. 

13 Respondent further admits Dave 

14 Luehrmann, who is the facility manager and is a 

15 supervisor per Section 211 of the NLRA and is 

16 an agent of the Respondent per Section 213 of 

17 the NLRA. 

18 Respondent gave a written warning 

19 to Steve Rottinghouse, the Charging Party, and 

20; Petitioner in this case on August 16th, 2015.. 

21 And Rottinghouse filed charges with the 

22 National Labor Relations Board in cases 

23 09 -CA -52301 and 09 -CA- 155497. 

24 Your Honor, I would also offer into 

25 evidence Joint Exhibits 1 through 10 inclusive, 
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1 which I have copies here. 

2 

3 (Thereupon, Joint Exhibits 1 through 

4 10, were marked for purposes of 

5 identification.) 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

JUDGE DAWSON: Okay. And since 

they're joint exhibits -- are there any 

objections to the stipulations, et cetera? 

MR. MURPHY: No. 

JUDGE DAWSON: I accept the 

stipulations as read by Mr. Brinker into the 

record. And I am accepting -- and they are 

admitted, they're on the record. And now with 

regards to Joint Exhibits 1 through 10 I will 

admit them into the record as well. 

17 Off the record for a moment. 

18 (Off the record.) 

19 JUDGE DAWSON: Okay. Back on the 

20 record. And Mr. Brinker? 

21 MR. BRINKER: Yes, your Honor. I'd 

22 like to move for sequestration of witnesses at 

23 this time. 

24 

25 are no objections I'm going to do that. I'm 

JUDGE DAWSON: Okay. And if there 
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1 just going to grant that. And I'm issuing 

2 therefore a sequestration order in this 

3 proceeding. And this means that all persons 

4 who expéct to be called as witnesses in this 

5 proceeding, other than a person designated as 

6 essential to the presentation of a party's case 

7 -- and in this particular case, that exception 

8 would apply to Mr. Froslear and Mr. 

9 Rottinghouse. 

10 And those other individuals will be 

11 required to remain outside the hearing room 

12 whenever testimony or other proceedings are 

13 taking place. A limited exception applies to 

.14 witnesses who might be alleged discriminatees. 

15 I don't think we have that in this case. 

16 The sequestration order also 

17 prohibits all witnesses from discussing with 

18' any other witness or any possible witness the 

19 testimony that he or she has already given or 

20 will give. 

21 Likewise, counsel for a party may 

22- not disclose to any witness the testimony of 

23 any other witness. Counsel may, however, 

24 inform his or her own witness of the content. of 

25 testimony given by an opposing party's witness 
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1 to prepare to rebut that witness' testimony. 

2 It is the responsibility of counsel to see, at 

3 all times, that they and their witnesses comply 

4 with the sequestration order. 

5 And at this time any of those 

6 individuals need to leave the hearing room and 

7 take into whatever room has been designated. 

8 And we're going to go off the record for a few 

9 minutes while that happens. 

10 (Off the record.) 

11 JUDGE DAWSON: We're going to go 

12 back on the record. And at this time we're 

13 going to have the case, the General Counsel's. 

14 case. And Mr. Brinker, if you'd like to make a 

15 brief opening statement, you may do. so. 

16 And Mr. Murphy, you may either make 

17 your opening, if you'd like, after Mr. Brinker 

18 or you can wait until the beginning of the 

19. presentation of your case. 

20 MR. MURPHY: I'll go after Mr. 

21 Brinker. Thank you. 

22 JUDGE DAWSON: You may proceed, 

23 sir. 

24 MR. BRINKER: Good morning, your 

25 Honor. May it please the Court, my name is 
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1 Erik Brinker, Counsel for the General Counsel. 

2 This case involves a violation of Section 884 

3 of the National Labor Relations Act. 

4 Respondent,'Airgas USA, violated 

5 the Act by more strictly enforcing work rules 

6 against, and more severely disciplining Steven 

7 Rottinghouse because of and in retaliation for 

8 his protected NLRB activities. 

9 Your Honor, we will hear testimony 

10 today from Mr. Clyde Froslear, the operations 

11 manager, who stated under oath in his affidavit 

12 to the board in a previous case that he 

13 announced to his employees in two separate 

14 meetings that management would give a verbal 

15 warning to employees at the first violation of 

16 a rule and a written warning at the second 

17 violation of the same rule. 

18 Mr. David Luehrmann, the facility 

19 manager, will also testify to the same thing. 

20 We will hear from Mr. Rottinghouse himself, who 

21 will testify that on August 3rd, 2015, he was 

22 being trained on a vehicle by Robert 

23 Oestreicher, a fell employee. 

24 After his training on the vehicle, 

25 he returned to the Respondent's facility to 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 that Froslear actually told Rottinghouse that 

drop Mr. Oestreicher off. On his way into the 

parking lot, Mr. Rottinghouse had to forcefully 

apply his brakes in order to avoid a collision 

with the parking lot's gate, which was blown 

closed by the wind as he approached. 

Mr. Rottinghouse will testify that 

a group of cylinders that were properly secured 

to the pallet in the back of his truck tilted 

forward slightly on his truck because of the 

abrupt stop at the gate. 

Clyde Froslear will claim that he 

heard a rattling in the back of Rottinghouse's 

truck. Upon investigating the rattling, he 

noticed the leaning cylinders and decided to 

take pictures of them. 

Although he had at least two 

opportunities to talk with Rottinghouse that 

day about the noise and leaning cylinders, he 

did not say a word to him. Although he saw 

Rottinghouse two days later during a grievance 

meeting to discuss different discipline with 

Rottinghouse, he did not say anything to him 

then. 

It was not until three days later 
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Page 17 

1 he had heard rattling in the back of his truck, 

2 and that he attributed the rattling to 

3 cylinders he claims were not properly secured. 

4 You will hear testimony today that 

5 Mr. Rottinghouse offered a completely 

6 reasonable- explanation for the noise coming 

7 from the back of his truck. An explanation 

8 that could have been validated with a few 

9 seconds of investigation. But Mr. Froslear 

10 refused to investigate. 

11 You will hear testimony explaining 

12 why the discipline Rottinghouse received was 

13 not warranted because of the nature of the 

14 cylinders he was hauling. When confronted with 

15 this realty, Froslear instead chose to trump up 

16 the violation because of Rottinghouse's history 

17 of filing charges with the Labor Board. 

18 As you know, your Honor, direct 

19 evidence of motive in these types of cases, 

20 like an admission, is -- in the connection 

21 between Rottinghouse's board activity, can be 

22 shown through circumstantial evidence. This 

23 includes the timing of the discipline, which 

24 was within a few days of the resolution of a 

25 charge with the Labor Board and a day after 
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1 Respondent held a grievance meeting over the 

2 same issue. 

3 There is also evidence of pretext. 

4 There is evidence showing there is a 

5. perfunctory investigation. And finally, 

6 evidence that will be presented that 

7 Rottinghouse received more severe discipline 

8 than other employees who were not engaged in 

9 Board activities. And that the discipline he 

10 received was not commensurate with the alleged 

11 violation. 

12 JUDGE DAWSON: Okay. Mr. Murphy? 

13 MR. MURPHY: Yes. Good morning, 

14 your Honor. May it please the Court, My name 

15 is Mike Murphy, counsel for Airgas USA LLC. No 

16 one denies that Mr. Steve Rottinghouse filed a 

17 series of Labor Board charges. And though 

18 these charges may have been distracting to 

19 Airgas management, the evidence will show that 

20 this Board activity had absolutely no effect on 

21 the disciplines issued to this employee. 

22 What does Airgas do? Airgas hauls 

23 heavy, large, metal cylinders along our 

24 country's common ways. Often containing 

25 explosive and flammable gases. While we do 

Page 18 

VERITEXT NATIONAL COURT REPORTING COMPANY 
1250 EYE STREET - SUITE 1201 - WASHINGTON DC 20005 -- 888 -777 -6690 

509
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 290483      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 488



1 this we need to keep America's families safe 

2 and our employees safe. Because of this we are 

3 obsessed with safety. And we do not tolerate 

4 any violations of our safety rules. 

5 When a safety rule is broken, the 

6 employee gets disciplined. It's that simple. 

7 The evidence in this case will show that the 

8 party's collective bargaining agreement 

9 contains language that anticipates written 

10 warnings, suspensions and terminations. But 

11 not verbal warnings. 

12 Even so, the evidence will also 

13 show that there is a clear past practice of 

14 management adding a first disciplinary step, a 

15 verbal warning for minor offenses. 

16 Minor offenses are violations like 

17 ' failure to wear safety glasses, or gloves, or 

18 clocking in one minute early. More serious 

19 violations like accidents, improperly strapping 

20 cylinders, unsecured loads and backing without 

21 practicing GOAL -- which stands for Get Out And 

22 Look -- always result in an immediate written 

23 warning. 

24 

( 

In this case the written warning 

25 was properly issued. Improperly strapped 
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1 cylinders is serious. According to Airgas 

2 rules, cylinders should not move or rattle. On 

3 the day in question, the cylinders on 

4 Rottinghouse's truck did both. 

5 The written warning was proper 

6 because this was a serious violation that 

7 warrants a written warning. Furthermore, even 

8 if characterized as minor, and frankly how 

9 could anyone compare this to not wearing safety 

10 glasses, the written warning would be proper 

11 because there was already a discipline for 

12 another DOT violation in Mr.. Rottinghouse's 

13 file from one month prior. A discipline that 

14 was investigated by the Labor Board in a charge 

15 that the Labor Board dismissed. This was 

16 progressive by any definition of progressive. 

17 For this reason, Airgas 

18 respectfully urges denial of this complaint. 

19 JUDGE DAWSON: Okay. Thank you 

20 both. And Mr. Brinker, your first witness, 

21 please. 

22 MR. BRINKER: Yes, your Honor. 

23 We'd like to call Clyde Froslear as an adverse 

24 witness under -- 

25 JUDGE DAWSON: Excuse me. Let's go 
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Page 21 

1 off the record. There's someone lingering 

2 outside the door there. 

3 (Off the. record.) 

4 JUDGE DAWSON: Let's go back on the 

5 record. You may proceed. 

6 MR. BRINKER: Yes, your Honor. I'd 

7 like to call Clyde Froslear as an adverse 

8 witness pursuant to 611(b). 

9 JUDGE DAWSON: Okay, Mr. Froslear, 

10 you may have a seat here, sir. Okay, Mr. 

11 Froslear, raise your right hand please. 

12 (Whereupon,. 

13 CLYDE FROSLEAR 

14 Was called as a witness by and on behalf of the 

15 Charging Party and, after having been duly 

16 sworn, was examined and testified as follows:) 

17 JUDGE DAWSON: Thank you, sir. You 

18 may lower your hand. And you may proceed. 

19 MR. BRINKER: Okay. 

20 Q. Good morning, Mr. Froslear. Could 

21 you please explain what your position is with 

22 the Respondent, Airgas? 

23 A. Operations manager. 

24 Q. Okay -- 

25 A. Operations . manager, at three 

VERITEXT NATIONAL COURT REPORTING COMPANY 
1250 EYE STREET - SUITE 1201 - WASHINGTON DC 20005 -- 888 -777 -6690 

512
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 293486      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 491



1 

2 

3 

4 

5 

6 

7 

8 

9 

facilities -- report to me. 

JUDGE DAWSON: You're going to have 

to speak up. I know you -- it sounds like you 

have a cold or something. But try to keep your 

voice up. Thank you. 

THE WITNESS: Okay. 

Q. And generally speaking, what do 

your responsibilities include as the facility 

manager? 

10 A. Everything from production to 

11 distribution to labor issues, discipline, 

12 safety practices and following all SOP. 

13 Q. You mentioned discipline there. Do 

14 you regularly issue discipline or do you 

15 typically have managers who handle the 

16 day -to -day disciplining of the employees? 

17 A. No. The managers, if they have an 

18 issue, they will contact me, and we'll discuss 

19 the matter. And I'll decide what course of 

20 action to take from there. 

21 Q. Is it you or your managers that 

22 typically sign off on discipline, as far as 

23 issuing the discipline to the employee? 

24 A. It would typically be the manager's 

25 name on the counselling or the discipline. And 
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1 I usually try to attend all of those issuings 

2 of those disciplines. 

3 Q. But you don't issue all the 

4 discipline -- I'm sorry, you don't attend all 

5 discipline meetings? 

6 A. Not 100 percent. 

7 Q. Okay. Now, as you know, your 

8 counsel, Mr. Murphy, and I have stipulated to 

9 several things in order speed up this 

10 proceeding. One of those things that we 

11 stipulated to is that Mr. Rottinghouse filed a 

12 charge because of two safety meetings at Airgas 

13 that you spoke at on April 28th, 2015. Do you 

14 remember speaking at those meetings? 

15 A. I do. 

16 Q. During the NLRB's investigation 

17 into the conduct of those meetings, you 

18 provided a sworn affidavit to the Board agent, 

19 correct? 

20 A. I did. 

21 Q. And you testified in that affidavit 

22 that the reason you spoke with the employees 

23 that day was to make sure that they understood 

24 the disciplinary process, right? 

25 A. I did. 
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1 Q. How did the progressive discipline 

2 policy with the employer work? Could you 

3 explain that to me? 

4 A. For minor offenses, in the past we 

5 would verbally approach the employee and tell 

6 him what was going wrong. Per the contract, it 

7 starts at written and then it's suspension. 

8 Q. Okay. So you told them during that 

9 meeting that it was for minor offenses that 

10 they would receive a verbal warning? 

11 A. Well, during the meeting, what I 

12 told them was that, moving forward, we were 

13 going to no longer -- a verbal pat on the back, 

14 hey, you forgot your safety glasses, that we 

15 were going to have to document it. 

16 Q. Okay. I'm going to present you 

17 what has been previously marked as General 

18 Counsel's Exhibit 2. Your Honor, may I 

19 approach the bench? 

20 JUDGE DAWSON: Yes, you may. 

21 

22 

23 

24 

25 

(Thereupon, General Counsel's 

Exhibit 2, Confidential Witness 

Affidavit, was marked for purposes 

of identification.) 
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1 

2 Q. Now, looking at the -- what I 

3 handed you as General Counsel's. Exhibit 2 is -- 

4 could you describe what this is? 

5 A. This is the Affidavit I gave. 

6 Q. Okay. And that's your initials on 

7 the bottom of each page? 

8 A. Yes. 

9 Q. And that is your signature at the 

10 end? 

it A. Yes. 

12 Q. Okay. Now, if you could look on 

13 page 2, at line 6 -- I'm sorry at line 4, where 

14 it says, "At the meeting "? 

15 A. Yes. 

16 Q. Could you read that sentence, 

17 please? 

18 A. "At the meeting I wanted to make 

19 clear to the employees that once they violated 

20 a rule for the second time they would receive a 

21 written warning." 

22 Q. Okay. And could you read the next 

23 sentence? 

24 A. "In the collective bargaining 

25 agreement for this facility progresses the 
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1 disciplinary process says that an employee will 

2 be given get a written warning after the first 

3 violation of rule." 

4 Q. And then that next sentence after. 

5 that? 

6 A. "However, for example, if we see an 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 Q. Just before you testified that you 

22 were explaining at this meeting that you were 

23 going to document all the discipline, correct? 

24 A. Correct. 

25 Q. Now, you say here, if we see an 

employee not wearing safety glasses.we will 

first tell that employee to make sure they are 

wearing their safety glasses. However, if we 

see the same infraction again we will give that 

employee a written warning." 

Q. Now, before, you stated that you 

had told them that you would document 

everything? 

MR. MURPHY: Objection, 

mischaracterization of prior testimony. 

MR. BRINKER: I disagree. 

JUDGE DAWSON: I'm going to 

overrule the objection. Í don't think it's a 

mischaracterization of prior testimony. Go on. 
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1 employee not wearing safety glasses we will 

2 first tell that employee to make sure they're 

3 wearing their glasses? 

4 A. That was past. That's what we were 

5 doing. 

6 Q. Okay. So you did not mean that, 

7 going forward, you will tell an employee if you 

8 see the same infraction again we will give that 

9 employee a written warning? 

10 A. No. I was relaying to the team 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 A. Well, the first one's going to be a 

22 verbal documented. The second one would be a 

23 written document. All will be documented. 

24 Q. Okay. So did you explain that 

25 explicitly to the employees that day? 

that, in the past, where it used to be a pat on 

the shoulder, hey, put your safety glasses on, 

moving forward we were going to document that 

conversation as a progressive discipline. I 

want to document everything moving forward. 

Q. Okay. Then why did you say in that 

sentence, on line 4, "At the meeting I wanted 

to make clear to employees that once they 

violated a rule for a second time they would 

receive a written warning "? 
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1 A. I hope so. 

2 Q. Could you explain to me -- never 

3 mind. I apologize. In your position as the 

4 operations managers at Airgas, do you 

5 personally inspect driver's loads on a regular' 

6 basis? 

7 A. I do not. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 Q. You witnessed the cylinders 

24 falling? 

25 A. Yes, when it came to a stop. 

Q. When a driver checks his or her 

load, they are supposed to visually and 

physically inspect the load, correct? 

A. Correct. 

Q. Why did you go and inspect the back 

of Mr. Rottinghouse's truck on April 3rd -- I'm 

sorry on August 3rd? 

A. It was lunchtime. I stepped out to 

my car to grab some snack item in my car, which 

is next to the entrance coming into the 

facility. While I was standing there Steve 

Rottinghouse was pulling in. Stopped, opened 

up the gate and proceeded into the yard. While 

all this was going on is when I heard the 

rattling and I witnessed cylinders falling. 
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1 Q. So did they actually fall? 

2 A. They tilted. 

3 Q. How far did they tilt? 

4 A. 10, 15 degrees. 

5 Q. Okay. So were they in danger of 

6 falling over or did they just tilt? 

7 A. No, they are in danger. Any time 

8 cylinders move they are not secure and there's 

9 a possibility they could fall out into the 

10 road. 

11 Q. 

12 

13 

14 

15 

16 

17 

18 

19 A. No. I didn't have to. I saw them 

20 move. 

21 Q. So you were looking at his truck, 

22 looking at the back of his truck when he pulled 

Did you physically check any of the 

cylinders to see if they were unsecured or in 

danger of falling? 

A. Yes. I walked up to the trailer 

and inspected it. 

Q. Okay. Did you actually physically 

touch any of the cylinders to see if they were 

moving? 

23 in? 

24 

25 

A. I was. 

Q. Do you know if the cylinders were 
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Page 30 

1 strapped vertically before Rottinghouse had to 

2 make an abrupt stop at the Airgas facility? 

3 A. Yes. They were standing when I saw 

4 them, fall over. 

5 Q. So they were vertical? 

6 

7 

8 

A. Yeah. 

Q. And they fell over? 

A. They tilted. 

9 Q. To your knowledge, did Mr. 

10 Rottinghouse park his truck in a safe location? 

11 A. Yes. I did notice that he didn't 

12 chock his wheels. But that's another subject. 

13 Q. 

14 location? 

Okay. But he parked it in a safe 

15 A. Yes. 

16 Q. To your knowledge, did Mr. 

17 Rottinghouse straighten and retighten the 

18 cylinders as soon as he noticed that they had 

19 leaned forward at the abrupt stop? 

20 A. I saw Steve come out and fix the 

21 load. Why he decided to fix that particular 

22 pallet, I have no idea. 

23 Q. And where were you looking? Where 

24 were you -- 

25 A. I was in the office looking outside 
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1 a window. I was talking with Carl Hanna. 

2 Q. Other than the distance from the 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 JUDGE DAWSON: What was the 

14 question, again, Mr. Brinker? 

15 Q. Other than the distance from the 

16 gate that the wind was blowing closed against 

17 Mr. Rottinghouse's truck to where he safely 

18 parked, was there any other time when the 

19 cylinders were not vertical that you know of? 

20 JUDGE DAWSON: Okay. I'm -- 

21 MR. BRINKER: I can ask it in a 

22 different way, your Honor. 

23 JUDGE DAWSON: Yes. 

24 Q. From the distance of the gate to 

25 where he parked. 

gate that the wind was blowing closed against 

Mr. Rottinghouse's truck to where he safely 

parked, was there any other time when the 

cylinders, were not vertical, that you know of? 

MR. MURPHY: Objection. There were 

a lot of facts contained in that question. And 

I'm worried that an affirmative answer is going 

to affirm all the facts he just recited. And 

I'm not sure the witness knows what the answer 
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A. Yes. 

2 Q. Was there any other time that you 

3 know of where the cylinders were not vertical? 

4 A. When he entered the yard until he 

5 came to a stop, they were standing straight up. 

6 When he came to a stop, they tilted. 

7 Q. Okay. 

8 JUDGE DAWSON: And I'm sorry. How 

9 many degrees did you say they tilted? 

10 THE WITNESS: 10, 15. 

11 JUDGE DAWSON: Okay. Go on, Mr. 

12 Brinker. 

13 Q. Is this the first time you've heard 

14 of cylinders with two straps securing them 

15 tilting a few degrees? 

16 MR. MURPHY: Objection. The 

17 question contains an assertion that two straps 

18 were securing the cylinders. I think you have 

19 to lay the foundation first and ask him, were 

20 two cylinders properly strapped. 

21 JUDGE DAWSON: I'm going to sustain 

22 the objection in part, and ask that you 

23 rephrase the question. 

24 MR. BRINKER: Yes, your Honor. 

25 JUDGE DAWSON: Perhaps if you want 
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1 to ask if there was ever a time when that 

2 occurred? 

3 MR. BRINKER: Yes, your Honor. 

4 I'll do it this way. 

5 Q. If you could look at what's been 

6 marked as Joint Exhibit 2, I'll also put a copy 

7 up on the smart board here if there's no 

8 objections to that. 

9 MR. MURPHY: No objection. 

10 Q. Does this accurately reflect the 

11 photograph that you took on that day? 

12 A. Yes. 

13 Q. Okay. And you recognize this 

14 photo? 

15 A. .I do. 

16 Q. To your knowledge, it hasn't been 

17 altered in any way? 

18 A. No. 

19 Q. Does this accurately represent the 

20 condition of the cylinders when you saw them 

21 that day? 

22 A. Yes. 

23 Q. Okay. And so the cylinders were 

24 not leaning any more than this, on that day, 

25 correct? 
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1 A. No. 

2 Q. And when he pulled into the 

3 facility, I believe you testified before that 

4 they were vertical and they moved into this 

5 position once he stopped? 

6 A. Yes. 

7 Q. Did they move into the position 

8 once he stopped at the gate or once he stopped 

9 and parked his truck? 

10 A. I saw them tilt when he came to a 

11 stop in the yard. 

12 Q. In the yard. Not at the gate? 

13 A. No. 

14 Q. Looking at this, you can see that 

15 there are two straps securing those cylinders, 

16 correct? 

17 A. A poorly secured job. 

18 Q. But, yes, there's two cylinders -- 

19 A. There's two straps. 

20 Q. Is this the first time you have 

21 heard of cylinders with two straps securing 

22 them tilting? 

23 A. No. 

24. Q. Okay. Could you explain to me how 

25 these cylinders are mis- strapped? 
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1 A. Yes. First of all, we teach people 

2 to nest cylinders. Which means, it kind of 

3 ends up being a pyramid. So when you strap 

4 them, the force of each other is holding them 

5 up. 

6 The way these are, in being not 

7 securely strapped, they're just going to 

8 continue to shake back and forth. There's 

9 nothing to stop them. And if they keep shaking 

10 they're just going to get looser and looser. 

11 And the possibility of falling down, falling 

12 off the trailer and rolling off the truck. 

13 Q. Okay. And so what are drivers 

14 taught if they get to the back of their truck 

15 and they see that the straps are coming loose 

16 or the cylinders are starting to tilt? 

17 A. Well, first of all, employees are 

18 taught not to load this way from the get go. 

19 They should have been put on. They should have 

20 been nested. They should have been tightly 

21 strapped before leaving. And then as you go 

22 down the highway, if you check your load and 

23 it's loose, you tighten it back up. You never 

24 want to start going down the highway in this 

25 situation. 

Page 35 

VERITEXT NATIONAL COURT REPORTING COMPANY 
1250 EYE STREET - SUITE 1201 - WASHINGTON DC 20005 -- 888 -777 -6690 

526
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 307500      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 505



1 Q. Did you allege that Mr. 

2 Rottinghouse had left the facility with the 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 A. 25 years. 

18 Q. And you were a driver, as well? 

19 A. I've never been a driver. 

Q. You've never been a driver. Did 

cylinders looking this way? 

A. I know for a fact he came into the 

yard with these cylinders. Which means' that 

his previous stop to coming back, he loaded it 

like that. 

Q. Is it your opinion that there is no 

way that this happened when he made a sudden 

stop at the gate? 

A. No. There's no way if that 

cylinder to the far right was nested between 

the two on the left -- just jumped over there. 

It couldn't happen. 

Q. And how much experience do you have 

loading cylinders? 

20 

21 you load cylinders? 

'22 A. I have loaded trailers. And we 

23 always nest. 

24 

25 in danger of becoming loose? And by loose I 

Q. Do you know if these cylinders were 
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1 mean coming out of the straps? 

2 A. Yes. If they tilted over in the 

3 first place, they are loose. 

4 Q. Were they in danger of braking free 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21. 

22 

23 

24 

25 so you came in. You saw this while you were 

of the straps? 

A. Continually going down the highway, 

yes, it's possible. 

Q. But at this point in time they were 

not in danger of coming out of the straps? 

A. Yes. They were. That small 

cylinder could have easily fell out. Notice at 

the top, that strap is just at the cap level. 

That cylinder, that's nothing stopping it at 

the bottom from slipping down and coming out. 

Q. Did you inspect the vehicle Mr. 

Rottinghouse was driving before he left the lot 

first thing in the morning? 

A. No. 

Q. If you saw a serious safety issue 

with a vehicle you would ensure it was 

corrected before the driver left the parking 

lot again, correct? 

A. I would have. 

Q. So besides taking -- and I'm sorry, 
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1 eating at your car. What did you do next? 

A. I went into the office. Got my 

phone, my safety glasses. Went out into the 

yard and took a picture of these cylinders. 

Q. Okay. Besides taking your picture 

of the cylinders, did you ever physically 

inspect the cylinders to see if they were 

loose? 

2 

3 

4 

5 

6 

7 

8 

9 A. I don't think I had to. I could 

10 see them. 

11 Q. Did you talk to Mr. Rottinghouse 

12 after you noticed the leaning cylinders? 

13 A. I didn't know where Mr. 

14 Rottinghouse was at. 

15 Q. Did you see Mr. Rottinghouse? 

16 A. I saw Mr. Rottinghouse come out and 

17 get up on the trailer and fix these cylinders. 

18 And I was inside the building looking outside a 

19 window. 

20 JUDGE DAWSON: I'm sorry, was this 

21 before or after you took the picture? 

22 

23 

24 

25 before you took the pictures or immediately 

THE WITNESS: After. 

JUDGE DAWSON: Okay. 

Q. So you did not see Mr. Rottinghouse 
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1 after? 

2 A. The last time I am saw Mr. 

3 Rottinghouse was pulling in. And I didn't, 

4 quite frankly, see him getting out of his 

5 tractor. I was concentrating on this. I went 

6 and got my camera and safety glasses. When I 

7 came out there was nobody there. 

8 Q. You were wearing your safety 

9 glasses when you came outside? 

10 A. Yes. 

11 Q. After you noticed the leaning 

12 cylinders, did you talk to Mr. Oestreicher, who 

13 had been in the truck with Rottinghouse? 

14 A. No. 

15 Q. And you're aware that Mr. 

16 Oestreicher was training Mr. Rottinghouse that 

17 morning? 

18 A. I am not. I have no idea why he 

19 was in that truck. 

20 Q. I'm going to pull up what's been 

21 marked as Joint Exhibit 3. Could you leaf 

22 through -- you should have that there. It 

23 should be the third series of documents there. 

24 It should say on the bottom "Joint Ex 3 "? 

25 MR. MURPHY: It's the third page. 
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1 A. Okay. I only have 1, 2 and 4. I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 affidavit. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

don't have a 3. 

Q. I apologize for that. You don't 

have a 3? This one has a 3. I apologize for 

that.. If you could move to page 3, there? 

MR. BRINKER: Your Honor, I 

apologize. At this time I'd like to move for 

admission of General Counsel's Exhibit 2. 

JUDGE DAWSON: Are there any 

objections? I can't remember what that was. 

MR. BRINKER: That was his 

MR. MURPHY: No objection. 

JUDGE DAWSON: Okay. I'm admitting 

into the record General Counsel's Exhibit 2, 

Mr. Froslear's affidavit. 

Q. Okay. Moving on now to Joint 

Exhibit 3, could you identify this document? 

A. Yes. This is the email I sent to 

our driver trainer, Mark MacBride, probably 

less than 10 minutes after taking the pictures. 

Q. Okay. And -- 

JUDGE DAWSON: And I'm sorry. You 

said Mark MacBride, you called him a trainer? 

THE WITNESS: Yeah. Mark MacBride 
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1 is our driver trainer. 

2 JUDGE DAWSON: Thank you. 

3 Q. Your Honor, could we go off the 

4 record for one second? 

5 JUDGE DAWSON: We can go off the 

6 record. 

7 (Off the record.) 

8 JUDGE DAWSON: Back on the record. 

9 Q. So you started the conversation by 

10 saying, "What do you think about this? Look 

11 good to you," right? 

12 A. Yes. 

13 Q. There wasn't anything before this 

14 in the email chain? 

15 A. No, sir. 

16 Q. Okay, now, he asked in this email 

17 chain, "Did the driver catch it before 

18 leaving ?" And your response was, "I saw it 

19 when he pulled in in the yard," correct? 

20 A. I'm trying to follow along. 

21 Q. Yeah, it goes from bottom to top. 

22 A. Let me think about -- okay. 

23 Q. And your response was "I saw it 

24 when he pulled into yard "? 

25 A. Right. At this point in time, Mark 
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1 MacBride doesn't realize that this load is not 

2 going out for the first time, that it returned 

3 off the road. 

4 Q. Andthen he asked again, "Did it 

5 get fixed before leaving ?" Correct? 

6 A. Yes. 

7 Q. And your response, again, was, 

8 "This is the way it was when he pulled in after 

9 his run "? 

10, A. Again, trying to maké Mark 

11 understand that this was a problem out on the 

12 public highway. Not in our yard. It came in 

13 this way. 

14 Q. Do you know if Rottinghouse fixed 

15 this problem as soon as it presented itself? 

16 A. I have no idea' what possessed Steve 

17 Rottinghouse to climb up on the-trailer and fix 

18 that pallet. 

19 Q.. Do you know -- I'll ask it again, 

20 if you can answer the question that I asked, 

21 which is, do you know one way or other if 

22 Rottinghouse fixed this problem as soon as it 

23 presented itself? 

24 

25 problem. 

A. I know Steve Rottinghouse fixed the 
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1 Q. Did you know if this is the first 

2 time the problem presented itself? 

3 A. I know it could not have been. 

4 Because I saw it come in off the road this way. 

5 Q. Did you explain to MacBride that 

6 Rottinghouse had to hit his brakes hard when he 

7 pulled into the lot? 

8 A. I did not. 

9 Q. Are drivers trained to check and 

10 retighten cylinders throughout the day? 

11 A. They are. 

12 Q. Okay. And why is that? 

13 A. So we don't end up with a situation 

14 like this. 

15 Q. But if a situation this occurs, the 

16 driver is supposed to check and retighten it, 

17 correct? 

18 A. He's supposed to, and he should 

19 have never left with this in the first place. 

20 So we've got a couple problems here. 

21 Q. Okay. So if they're not supposed 

22 to leave in the first place, does it happen, 

23 does it occur throughout the day that driver's 

24 cylinders may become loose or straps may move? 

25 A. It's possible. 
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1 Q. Okay. But it's possible enough 

2 that it's part of the standard procedure of 

3 transporting cylinders,' correct? 

4 MR. MURPHY: Objection. I don't 

5 know what "it" is in that sentence. 

6 Q. This situation, or we'll say straps 

7 moving or cylinders coming loose to where they 

8 tilt. It happens enough that it's standard 

9 procedure the check and recheck the cylinders 

10 throughout the day? 

11 A. No. It doesn't -- that is not a 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 when straps work their way up or down on the 

25 cylinders throughout the day? 

common occurrence. Our drivers, our loaders 

are trained to secure it. And these straps, 

once they're locked, should never move. Now, 

they may. But they should never come lose, if 

properly strapped. 

Q. So they should never come lose. 

But they do sometimes come loose. And that is 

why there is a procedure in place that drivers 

check and recheck their loads throughout the 

day? 

A. Yes. 

Q. So what are drivers supposed to do 
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1 A. If that should ever happen, they 

2 should reposition it and tighten it down. 

3 Q. If you look at the cylinders, here, 

4 other than the fact that they are leaning, can 

5 you pinpoint how these cylinders were strapped 

6 incorrectly? 

7 A. They are not properly nested. The 

8 strap at the bottom is not going around them. 

9 It's going down into the corner. It's not done 

10 the way they are taught. 

11 Q. Could you define what "nesting" 

12 means? 

13 A. Nesting is, imagine building 

14 pyramid. Those two to the far right should 

15 have been in between those two. The little one 

16 should have been nested on one side of those. 

17 And then strapped down. They should have all 

18 been touching one another in a nest. 

19 JUDGE DAWSON: When you say the one 

20 on the far right, and you're talking about the 

21 three tall cylinders in the back, the one on 

22 our far right, as we look at this photograph, 

23 you're saying that one should've been 

24 positioned in between the first two, but in 

25 front of it? 
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1 THE WITNESS: Yes. 

2 JUDGE DAWSON: Like, the little one 

3 is in the middle in the front of the first two, 

4 going from left to right. You're saying that 

5 the one on the far right should have been put 

6 in front of the first two but nested against 

7 it? 

8 THE WITNESS: Yes, your Honor. 

9 JUDGE DAWSON: Correct me if I'm 

10 wrong. I'm just trying to understand. 

11 THE WITNESS: Yeah. That's 

12 partially right. The pallet has a back and two 

13 sides. 

14 JUDGE DAWSON: Oh. Okay. 

15 THE WITNESS: Let's just say the 

16 two, you could have picked either side. But 

17 the two on the left should have went against 

18 the back and the side. The third one should 

19 have been nested in between them. And probably 

20 the best one would have been to take that small 

21 one and put it -- nest it between the one we 

22 moved to the right, in between the nested 

23 there, and against the rail. And strapped them 

24 all down. 

25 JUDGE DAWSON: So they all 
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1 should've been flush against the rail? 

2 THE WITNESS: They should have all 

3 been nested. 

4 

5 

6 

7 

8 

9 

10 

11 THE WITNESS: Your Honor, if those 

12 two -- this one, we should have put right 

13 there. We should've nested it. 

14 JUDGE DAWSON: Right in front of 

15 these two? 

16 THE WITNESS: Right in front. So 

17 these -- yeah, they would all be touching. 

18 JUDGE DAWSON: They would all be 

19 touching tightly. But one would be in front? 

20 THE WITNESS: Yes. 

21 JUDGE DAWSON: Okay. All right. 

22 That's what I thought you meant. Go on. 

23 MR. BRINKER: Your Honor, I don't 

24 know if now is the appropriate time. But at 

25 some point I'd like to take a brief break to 

JUDGE DAWSON: Okay. I guess I'm 

trying to understand what you mean by "nested." 

Because right now they look like they're all 

side by side. And that's why I was asking if 

you mean by "nesting" that one should have been 

in front of the two, pushed against them 

tightly. 
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1 look at the training materials that were 

2 provided this morning, as we talked about off 

3 the record. I just received these training 

4 materials this morning. I'd like to take a 

5 look at them and cross examine the witness on 

6 those. So I'd like to ask for a break now. If 

7 not, then at the end of his testimony, before 

8 his testimony concludes. 

9 JUDGE DAWSON.: Okay. You mean 

10 before you finish with -- 

11 MR. BRINKER: Before I finish 

12 direct examination of the witness. 

13 JUDGE DAWSON: Okay. I just have 

14 one more clarification question. And where 

15 would you have put the small cylinder if the 

16 one on the right had been nested? 

17 THE WITNESS: I would have put it, 

18 looking at the picture, to the left in between 

19 that one we placed here. And then it would 

20 have been nested in between that one and the 

21 far back left one. 

22 JUDGE DAWSON: Okay. 

23 THE WITNESS: Right now it's just 

24 hanging out there. 

25 JUDGE DAWSON: All right. We'll go 
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1 off the record. And Mr. Brinker, I'll give you 

2 a few minutes to do that. 

3 (Off the record.) 

4 JUDGE DAWSON: Back on the record. 

5 

6 (Thereupon, General Counsel Exhibit 

7. 6, Driver Demonstration report, was 

8 marked for purposes of 

9 identification.) 

10 

11 Q. Mr. Froslear, I'm going to hand you 

12 what's been marked as General Counsel's Exhibit 

13 6. Do you recognize these documents? 

14 A. I do. 

15 Q. What are they? 

16 A. The first one is a Driver 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Demonstration Report that our driver trainers 

periodically drive along with all the drivers 

that work for Airgas and make sure they are 

doing everything properly, if they forget to do 

anything something or reinforce something they 

see that could be wrong. 

Q. And on this, it's check marked 

"yes" next to "Properly secure each group of 

cylinders" under "Delivery Observation" on the 
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1 right hand side? 

2 A. Yes. 

3 Q. And this was given to him, when? 

4 To Mr. Rottinghouse, when? 

5 A. This looks like 11/9/2015. 

6 MR. MURPHY: I just want to speak 

7 to the record, that you're just reading off the 

8 form, right? You don't actually know this was 

9 given to him? 

10 THE WITNESS: No, I don't. 

11 MR. MURPHY: And I'd also like to 

12 take this opportunity just to inform the 

13 witness that you don't have to notice -- 

14 JUDGE DAWSON: Excuse me. You will 

15 have an opportunity to cross examine the 

16 witness. 

17 MR. MURPHY: I'm sorry. 

18 JUDGE DAWSON: You may proceed, Mr. 

19 Brinker. You can't just stop and tell the 

20 witness what you want said or what have you. 

21 That's not permissible. Mr. Brinker? 

22 MR. BRINKER: Yes, your Honor. 

23 Q. Now, let's go back here to this 

24 conversation. If you can pull up, keep that 

25 next to you. If you go back to J3, which is 
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1 the conversation between you and Mr. MacBride? 

2 A. Yes. 

3 Q. Now, you asked Mr. MacBride, now 

4 this is -- it says here at 8:33. So this 

5 conversation started at 7:04. That was the 

6 first message? 

7 A. Yes. 

8 JUDGE DAWSON: And this was the day 

9 after the event? 

10 THE WITNESS: Day after. 

11 Q. Yes, this is the day after. So on 

12 August 4th, 2015 -- so it happened on August -- 

13 this picture was taken on August 3rd, correct? 

14 A. Correct. 

15 Q. So this is 24 hours later. You 

16 have this picture. Is this the picture that 

17 you sent to him? Is that IMG0279JPG? 

18 A. I believe it is, yes. 

19 Q. Okay. So you sent that to him at 7 

20 o'clock a.m. And then at 8:33 a.m., after you 

21 had gone back and forth with him, you asked him 

22 "Where would I find the strongest language 

23 about load securement that drivers are trained 

24 to?" 

25 A. 
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1 Q. Why are you asking for the 

2 strongest language? 

3 A. I'm not -- since Mark MacBride is a 

4 driver's trainer, he's a resource for me as to 

5 what are exactly other drivers taught to. I 

6 wanted to make sure that I didn't just guess at 

7 what the material would have been to address 

8 this problem. 

9 Q. Okay. Now, did you look in the 

10 driver training manual? 

11 A. Once I was gathering information to 

12 decide discipline, yes, I checked all the 

13 resources to ensure that our drivers are taught 

14 to do it correctly. 

15 Q. So your purpose in asking this was 

16 what? 

17 A. To make sure I was looking at the 

18 best possible material. I didn't want to be 

19 looking at something -- for example, yeah, 

20 we've trained you on first aid. That would do 

21 me no good. 

22 Q. But you're looking for the 

23 strongest language. Why the strongest 

24 language? 

25 A. Key words: "Nesting, secure, no 
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1 rattling." Those types of things. To make 

2 sure that when we teach somebody they fully 

3 understand, it has to be secure. And secure 

4 means a lot of things. 

5 JUDGE DAWSON: Excuse me. Off the 

6 record for just one moment. 

7 (Off the record.) 

8 JUDGE DAWSON: Back on the record. 

9 Q. Okay. Now you said you did look 

10 through the driver's training manual. The 

11 drivers training manual, does it mention 

12 anything about nesting? 

13 A. I can't recall. I know there's 

14 nesting in training material. Exactly where it 

15 lies, I couldn't answer that right now. 

16 There's so much. 

17 Q. Did you mention anything to Mr. 

18 Rottinghouse about nesting? 

19 

20 

21 

22 

23 

24 

25 August 5th, when you were talking about a 

A. Did I personally? 

Q. Yes. 

A. At what point in time? 

Q. On the day of. 

A. No. I did not. 

Q. Did you mention anything to him on 
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1 different grievance? 

2 A. A different grievance? 

3 Q. About his other discipline on. 

4 August 5th? 

5 A. If it wasn't pertaining to this, 

6 probably not. 

7 Q. Did you talk to him about it on 

8 August 6th, during the discipline meeting 

9 regarding this incident? 

10 

11 

A. I don't recall everything I said. 

Q. Did you talk to him about it during 

12 the grievance hearing, the first grievance 

13 hearing on this? Which would have taken place 

14 on September 2nd? 

15 A. I'm sorry, I don't recall. 

16 Q. So you don't remember if you said 

17 anything about nesting on the 2nd of September? 

18 A. I believe we had three meetings. 

19 Q. Did you saying anything to him on 

20 the last grievance meeting on 9/23? Did you 

21 say anything about nesting to him then? 

22 A. I don't remember if we brought up 

23 nesting. 

24 Q. As far as you know, the proper way 

25 to secure cylinders is that the cylinders are 
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1 vertical and they are all touching, meaning 

2 there's no space in between the cylinders, 

3 correct? 

4 A.' I don't know if that's the exact 

5 language. The first paragraph in the drivers 

6 training manual speaks to that. 

7 Q. Let me find it. I believe I saw it 

8 in here. 

9 A. First paragraph, third sentence. 

10. "This means the cylinders must be strapped, 

11 chained or secured to the vehicle so that they 

12 do not move or rattle." 

13 Q. Is it possible that cylinders that, 

14 there could be rattling coming from the truck 

15 and it's not cylinders that the driver had any 

16 ability to prevent from rattling? 

17 A. Other than cylinders? The only 

18 other thing on the cylinder might be that 

19 cylinder cart you see. And it shouldn't be 

20 rattling either. 

21 Q. Okay. So there's no other way that 

22 there could be cylinders or something else 

23 that's not secured that the driver couldn't 

24 affect? I'm sorry, I probably asked that. 

25 poorly. Let me ask again. 
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1 Is there anything else, any 

2 cylinders, any other materials on the back of 

3 the truck that could be rattling that wouldn't 

4 be the driver's fault? 

5 A. It may not be the driver's fault 

6 but he can fix it. If he notices it he should 

7 fix it. 

8 Q. What is a 12 -pack cradle? 

9 A. A 12 -pack cradle, instead of 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

individual cylinders like you see here, there's 

12 of them. And when I say manifold together, 

that underneath those caps there's valves. And 

when a customer needs a product he taps into 

the valve and product comes out. 

When you order a 12 -pack, the 

customer needs a lot of products. So the 

there's a manifold system that holds -- when 

you open one up, you're opening all 12. 

A 12 -pack are cylinders that are 

inside of a cage. They have four sides with 

multiple bars, and bars to hold them in place. 

Q. Are drivers trained to open up 

those 12 -pack cylinders? 

A. We don't tear banks apart at 

Cincinnati Dayton Road. 
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1 Q. And if there are cylinders inside 

that are rattling, is it the driver's 

responsibility to open that up and fix the 

rattling? 

A. Yes. A common practice to fix a 

rattling cylinder is any piece of rubber, for 

example, an old mud flap, something like that. 

If it's rattling, you would then insert a piece 

of rubber to keep it from rattling. 

Q. And that's the driver's 

responsibility to do that? 

A. It's everybody's responsibility, if 

there is a cylinder loose, to do that. 

Q. And do you know whether or not Mr. 

Rottinghouse is trained to do that? 

A. I do not. 

Q. Is there -- could you point to me 

in the driver's training manual where it states 

that you should take pieces of rubber and shove 

them into the 12 -pack cylinders? 

A. I can't. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 Q. Are there supplies provided by the 

23 employer to put on the truck, that are put on 

24 the truck, to secure these 12 -pack cylinders if 

25 one of the cylinders inside starts rattling? 
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1 A. The driver's do carry extra straps, 

2 if they found something to be loose. Like for 

3 a 12 -pack, you could wräp a strap around the 

4 top of the cylinders and secure them together 

5 until you got back to the plant. 

6 Q. Would that prevent them from 

7 rattling? 

8 A. Yes. 

9 Q. Are they taught to do that? 

10 A. They are taught to carry extra 

11 straps so in case they need to secure something 

12 they have it. 

13 Q. But they're not taught specifically 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to put straps and weave them into the cylinders 

inside of the 12 -pack cradle? 

A. They are taught to secure 

everything on a trailer with a strap if it's 

loose or rattling, including, say like carts. 

No one teaches a driver to strap. a 

cart down. If it's on the truck it can't move, 

it can't rattle. Use a strap and strap it 

down. There's no training to strap a cart like 

there's training to strap a cylinder. 

Q. Are these cradles, are they bolted 

together already? 
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1 A. Yes. A loose cylinder that might 

2 be rattling is not going to come out. It's not 

3 going to fall out on the highway. It's not 

4 going to kill somebody. It's inside a cage. 

5 The best it's going to do is just sit there and 

6 rattle. 

7 Q. Would you give a written discipline 

8 to an employee if they pulled into the lot and 

9 one of those cylinders inside of the 12 -pack 

10 was rattling? 

11 A. I would not. 

12 Q. Okay. You met with Mr. 

13 Rottinghouse for a grievance meeting on August 

14 5th, correct? 

15 A. Yes: 

16 Q. Okay. And this was two days after 

17 you saw the leaning cylinders, right? 

18 A. Yes. 

19 Q. Now, this grievance meeting was 

20 about different discipline. But did you 

21 mention anything about the leaning cylinders 

22 then? 

23 JUDGE DAWSON: I'm sorry? What was 

24 your question? 

25 MR. BRINKER: Yes, your Honor. 
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1 Q. Now, this grievance meeting on 

2 August 5th was not about what happened on 

3 August 3rd, correct? 

4 A. I recall this meeting on August 5th 

5 being a. meeting to issue the written warning 

6 about it. 

7 Q. Okay. Would that might have been 

8 on August 6th? 

9 A. I can't recall. I believe you're 

10 looking at it. I trust what you're telling me. 

it Q. So you have no reason to disagree 

12 that on August 5th you held -- or a grievance 

13 meeting was held regarding different discipline 

14 for Rottinghouse, other than this? It was a 

15 suspension for working off the clock? 

16 A. I don't recall what date that was. 

17 Q. But between August 3rd and August 

18 6th, you did meet with Mr. Rottinghouse and 

19 others regarding discipline. Do you remember 

20 if that happened at all? 

21 A. Are we talking about this incident? 

22 I'm confused. 

23 Q. I'm talking about on August 3rd, 

24 you saw this incident happen? 

25 A. Yes. 
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1 Q. On August 6th, you met regarding 

2 the discipline for this? 

3 A. Yes. 

4 Q. In between that time, you met with 

5 Rottinghouse and others regarding discipline 

6 for a different event, correct? 

7 A. I don't recall if it was in between 

8 those days. 

9 Q. Do you recall the meeting about the 

10 discipline, whether or not -- not whether or 

11 not it was in between those two days. But do 

12 you recall that meeting at all? 

13 MR. MURPHY: Objection. Please 

14 just tell him which meeting you're talking 

15 about. 

16 MR. BRINKER: The meeting regarding 

17 

18 JUDGE DAWSON: Let's refer to this 

19 specific incident as either the incident while 

20 we're here or the discipline regarding the 

21 cylinders. 

22 Q. The grievance meeting regarding 

23 Rottinghouse's suspension, do you remember a 

24 grievance meeting over that suspension? 

25 A. I'm sure we had it, yes. 
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1 Q. But to confirm, you don't remember 

2 if that was on August 5th? 

3 A. I do not remember what date it was. 

4 Q. Do you remember during that meeting 

5 talking about the leaning cylinders at all? 

6 A. I do not remember. 

7 Q. Now, if we could go to pull up 

8 Joint Exhibit 1, which should be the top page 

9 there. You indicated on his discipline sheet 

10 that there was a pallet not properly strapped 

11 which was causing the noise you a heard, 

12 correct? 

13 A. Correct. 

14 Q. Do you remember if Mr. Rottinghouse 

15 explained where the noise was coming from? 

16 A. The day I issued this, I do. 

17 Q. And what did he say? 

18 A. He mentioned that the rattling was 

19 

20 

21 

22 

23 

24 

25 

coming from a hydrogen bank. 

Q. And what is a hydrogen bank? 

A. That's the one that -- all 

cylinders resting inside of a cage. 

Q. So that's commonly referred to as a 

12 -pack cradle? 

A. Yes. 
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1 Q. Did you investigate Rottinghouse's 

2 investigation of where the noise was coming 

3 from? 

4 A. I did not. 

5 Q. Did Mr. Rottinghouse or Barry 

6 Perkins, his steward, ask why this is a written 

7 warning instead of a verbal warning? 

8 A. I don't recall. They probably did. 

9 Q. Do you recall what your response 

10 would have been? 

11 A. The severity of it. The contract 

12 says it will be a written warning. 

13 Q. On August the 6th, during this 

14 meeting, Mr. Rottinghouse asked to see the 

15 pictures, correct? 

16 A. He did. 

17 Q. And did you show him the pictures? 

18 A. Not exactly at that time. We were 

19 discussing something else. I showed him -- I 

20 offered the pictures later on in that meeting. 

21 Q. Did you offer them to Mr. 

22 Rottinghouse or to Mr. Perkins? 

23 A. Mr. Perkins. Steve never came back 

24 to my office after that. I don't recall him 

25 coming back to see the pictures. 
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1 JUDGE DAWSON: So you did not show 

2 them to Mr. Rottinghouse when he asked to see 

3 them? 

4 

5 

6 

7 

8 

9 

10 

11 A. He did. 

12 Q. And what was your response? 

13 A. I don't recall. But I didn't knew 

THE WITNESS: I did not. Not at 

that point, no. 

Q. Mr. Rottinghouse said in this 

meeting, "I saw you taking pictures," correct? 

A. He did. 

Q. And he asked, "Why didn't you come 

and get me ?" Right? 

14 

15 

16 

17 

18 

19 

20 

21 

where he was. I wasn't going to go walking 

around looking for him. 

Q. Did you ever see him face to face 

on August 3rd? 

A. No, I didn't. Because I didn't 

know where he was. And since he came out and 

fixed the load, there was nothing more that 

needed to be done. If I would have saw him I 

22 would have said fix it before you leave. And 

23 he already did that. 

24 Q. When you saw him fix the load, did 

25 you take pictures of it after it was fixed? 
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1 A. I did not. 

2 Q. Did you go out and observe whether 

3 the cylinders were nested? 

4 A. No. From -- I didn't go outside. 

5 But from the window, I saw that he fixed it. 

6 Q. How did he fix it? Did he nest it 

7 in the way you're describing? 

8 A. Yes. 

9 Q. Or did he just move the cylinders 

10 vertical -- 

11 A. He rearranged them and tightened 

12 them down. 

13 Q. He rearranged the order of the 

14 cylinders and tightened them down. He didn't 

15 just straighten them out and re- ratchet the 

16 straps and make sure they're tight? 

17 A. I don't believe so. 

18 Q. And so from your viewpoint in your 

19 office, you were satisfied with the condition 

20 of the cylinders after he did that? 

21 A. I was glad to see he recognized the 

22 problem and fixed the problem. 

23 Q. And you did not say anything else 

24 to him that day after he had fixed the problem? 

25 A. I did not. 
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1 Q. And you didn't tell him to fix the 

2 problem. He did it on his own? 

3 A. Yes. 

4 Q. During any of these meetings, did 

5 you tell Mr. Rottinghouse or Mr. Perkins that 

6 this is a written warning because of the 

7 progressive discipline policy? 

8 A. I mentioned to him that it wasn't 

9 his first offense. And the severity of it 

10 warranted a written warning. 

11 Q. Did you tell him that he was 

12 receiving this because of a specific 

13 progressive discipline policy? 

14 MR. MURPHY: Objection. Asked and 

15 answered. 

16 JUDGE DAWSON: Yeah, I'm going to 

17 overrule the Abjection. Answer the question 

18 asked, please. 

19 Q. Did you specifically mention 

20 progressive discipline? 

21 A. I mentioned that this wasn't his 

22 first offense. 

23 JUDGE DAWSON: Answer the question, 

24 please. 

25 THE WITNESS: I'm trying. 
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1 JUDGE DAWSON: Ask it again. It's 

2 a yes or no. 

3 Q. Did you specifically mention 

4 progressive discipline? 

5 A. Progressive? I don't remember. 

6 Q. And as far as you're aware, if you 

7 look at Joint Exhibit 9, these are your notes 

8 taken on September 2nd, 2015? 

9 A. Yes. 

10 Q. As far as you're aware, reviewing 

11 these notes, is there any mention of 

12 progressive discipline during this meeting? 

13 A. It does not. 

14 Q. And I'm sorry, I went a little bit 

15 out of order. If you go to Joint Exhibit 7, 

16 does anything here mention progressive 

17 discipline? 

18 A. It does not. 

19 Q. Okay. Did you mention on, if we're 

20 staying here on Joint Exhibit 7, did you 

21 mention anything here about this is his second 

22 DOT violation, during this discipline meeting? 

23 A. Which one are you on now? 

24 Q. This is on Joint Exhibit 7. 

25 , A. I'm sorry. Your question was? 
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1 Q. Was there anything mentioned here 

2 at this discipline meeting why this was a 

3 written warning? I'm sorry. Was there 

4 anything mentioned here that this was his 

5 second DOT violation? 

6 A. It does not. 

7 Q. Okay. Now, if you go back to Joint 

8 Exhibit 1, that's the first page, does it 

9 mention anything here about why -- or about a 

10 second DOT violation? 

11 A. It does not. 

12 Q. Does it mention anything here about 

13 progressive discipline? 

14 A. It does not. 

15 Q. Okay, now I'm going to pull up what 

16 is going to be marked as General Counsel 

17 Exhibit 4. 

18 MR. BRINKER: Your Honor, may I 

19 approach the witness? 

20 JUDGE DAWSON: Yes. 

21 

22 

23 

24 

25 

(Thereupon, General Counsel Exhibit 

4, Counseling Statement, was marked 

for purposes of identification.) 
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JUDGE DAWSON: Did you give it to 

2 me? 

3 MR. MURPHY: Are these all of them? 

4 MR. BRINKER: This is all that you 

5 sent me yesterday, last night. 

6 MR. MURPHY: And they are in 

7 chronological order? 

8 MR. BRINKER: They are in the order 

9 you gave me. 

10 JUDGE DAWSON: And these are other 

11 employees? 

12 

13 

14 

15 

16 

17 

18 

19 

20 is? 

21 

22 

23 

24 

25 

MR. BRINKER: Correct. These are 

other employee's discipline. 

Q. Could you identify these documents 

for me, what this is? 

A. Yes. They are counselling 

statements, disciplinary, given to employees. 

Q. If you could look at what's page 11 

on this document, could you identify what this 

A. Are you -- the Rodger Haynes 

1/28/2014? 

Q. Correct. 

A. Yes. 

Q. Is this a written warning given to 
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Page 70 

1 Rodger Haynes? 

2 A. It is. 

3 Q. Do you know if this written warning 

4 stayed or if it was grieved and reduced? Do 

5 you know one way or the other? 

6 A. I don't believe it was grieved. 

7 Q. And you can see here, he had 

8 received, on January 24th, 2014, a first 

9 warning, correct? 

10 JUDGE DAWSON: I'm sorry. What 

it pages are you on? 

12 MR. BRINKER: Page 11, your Honor. 

13 JUDGE DAWSON: Okay. Go on. 

14 Q. Look at number 2 under "The above 

15 named associated is being counseled for the 

16 following reasons." At number two it says, "On 

17 January 24th, 2014 another Dewar was found that 

18 you had filled on 1/16/14 involving -- PRD 

19 installed." 

20 And if you look at number one, it 

21 says in "November, 2013 we found you filled a 

22 4L200 Dewar with 350 PRD installed." So is it 

23 safe to assume that this employee had made the 

24 same mistake earlier, and it cost the operation 

25 $2,500? 
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1 A. Yes. 

2 Q. And did that, looking through here, 

3 all of the documents, all of the counselling 

4 statements have been subpoenaed. I didn't see 

5 another written counselling for that. And that 

6 cost the company $2,500, right? 

7 MR. MURPHY: Objection. 

8 MR. BRINKER: I'm sorry. I'll 

9 rephrase the question. 

10 Q. So. in November, 2013 did this 

11 employee receive a written warning? 

12 A. I don't recall. 

13 Q. Okay. But on the second incident, 

14 they did receive a written warning, correct? 

15 This is the second incident here? 

16 A. Yes. 

17 Q. Let's just go to the next page, 

18 here. So Barry Perkins, on October 13th, 2014 

19 received a verbal counselling, correct? 

20 A. I'm sorry? 

21 Q. This is page 13. 

22 A. Okay. 

23 Q. And he received a verbal warning 

24 for not wearing his seatbelt, right? 

25 A. Yes. 
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Page 72 

1 Q. If we go to the next page, verbal, 

2 counselling for Bill Huff. He received a 

3 verbal counselling because he clocked in at 

4 8:02 p.m. -- he clocked out at 8:02 p.m. and 

5 then clocked back in at 6:59 a.m., violating 

6 DOT policy, right? 

7 A. A couple minutes, minor offense. 

8 Q. But that's what happened, correct? 

9 A. Yes. 

10 Q. And he received a verbal 

11 counselling? 

12 A. Yes. 

13 Q. On March 18th, 2015, this is page 

14 15 here, Robert Oestreicher received a verbal 

15 warning for talking on his cell phone while 

16 operating a tow motor, correct? 

17 A. Right. Minor offense. Forklift 

18 wasn't moving. 

19 Q. Does it say here that this is a 

20 minor offense? 

21 A. No. A minor offense would have 

22 warranted a verbal document. 

23 Q. This was a violation of work rule, 

24 correct? 

25 A. Yes. 
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1 Q. Okay. If we go here, let's go to 

2 the first page of this. In 2011, Bill Huff 

3 received a written counselling, right? 

4 A. He did. 

5 Q. And what was this for? 

6 JUDGE DAWSON: What page? I'm 

7 sorry. 

8 MR. BRINKER: Page 1, your Honor. 

9 JUDGE DAWSON: Okay. 

10 A. Unsecure load. 

11 Q. And what do you mean by "unsecure 

12 load" in this instance? 

13 A. Not tightly strapped, improperly 

14 nested, cylinders moving, wobbling, rattling. 

15 Q. It was more than that, wasn't it? 

16 A. I believe one of these cylinders 

17 actually came loose and was rolling around on 

18 the floor. 

19 Q. Correct. Now, let me read this to 

20 you here real quick. "Upon return from 

21 Richmond, Indiana it was discovered that there 

22 was a loose cylinder on its side on the floor 

23 of the trailer." So completely unsecured, 

24 right? 

25 A. Yes. 
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1 Q. And there then there's also one 

2 pallet with unsecured cylinders, correct? 

3 A. I'm reading. Okay. 

4 Q. Yes, so there was one pallet with 

5 unsecured cylinders? 

6 A. Yes. 

7 Q. And also another pallet containing 

8 liquid containers that was only secured by one 

9 strap? 

10 A. Correct. 

11 Q. And are you saying that a loose 

12 cylinder -- completely loose, not secure -- a 

13 pallet with unsecured cylinders and a pallet 

14 containing liquid containers only secured with 

15 one strap is equal to what Mr. Rottinghouse -- 

16 to this? 

17 A. I do. Unsecured is unsecured. 

18 MR. BRINKER: I don't believe I 

19 have any other questions at this time, your 

20 Honor. Can I take just two minutes off the 

21 record? 

22 JUDGE DAWSON: Yes. We can go off 

23 the record. 

24 (Off the record.) 

25 JUDGE DAWSON: Back on the record. 
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1 Q. If we go back to page 14 of General 

2 Counsel's Exhibit 4. Now you said that this 

3 was a minor violation, correct? 

4 A. Was. 

5 Q. Now, the Employer -- or I'm sorry 

6 the Respondent had to actually go and pick up 

7 this employee at another location because this 

8 was a DOT violation and he was not allowed to 

9 drive? 

10 A. Correct. 

11 Q. And that was a minor violation? 

12 A. Correct. 

13 MR. BRINKER: I don't have any 

14 other questions, your Honor. 

15 JUDGE DAWSON: Okay. General 

16 Counsel 6 was the driving demonstration record 

17 or report, rather. And General Counsel 4 

18 includes the other employee's discipline. You 

19 did not ask that they be admitted into the 

20 record. 

21 MR. BRINKER: Oh, yes, your Honor. 

22 At this time I move that they be admitted. 

23 MR. MURPHY: No objections. 

24 JUDGE DAWSON: Okay. I'm admitting 

25 into the record General Counsel Exhibit 4, 
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1 which are the discipline of other employees. 

2 And it contains -- for different employees: 

3 And then General Counsel Exhibit 6 I'm 

4 admitting the driver demonstration report. 

5 Okay. And do you have any 

6 questions, Mr. Murphy? 

7 MR. MURPHY: Yes, your Honor. 

8 JUDGE DAWSON: Are you ready? 

9 MR. MURPHY: Yes, your Honor. 

10 CROSS EXAMINATION OF CLYDE FROSLEAR 

11 BY MR. MURPHY: 

12 Q. Clyde, staying on the last document 

13 you were testifying about, which is page 14 of 

14 what's been admitted as General Counsel Exhibit 

15 4, which is the Bill Huff discipline on March 

16 22nd, 2015? 

17 A. Yes. 

18 Q. And you've testified that this was 

19 minor. On March 2nd, 2015, why would this have 

20 been considered minor? 

21 A. At this point in time, we're trying 

22 to make our time clock follow, the driver's day 

23 versus a logbook. Whereas a logbook, the 

24 driver used to be able to do 15 minute 

25 increments. 
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1 Now we're asking them -- we have to 

2 get down to the minute. And since it's new, 

3 someone walks in, he's accustomed to clocking 

4 in. He's allowed seven minutes to clock in or 

5 seven minutes after that. He just clocked in a 

6 minute too soon. 

7 Q. So this was a new procedure at the 

8 time? 

9 A. Yes. 

10 Q. And I'm no math genius. But if I 

11 do the math from 8:02 p.m. to 6:59 a.m. I can 

12 see how if it were 5:59, it would be a DOT 

13 hours of service violation. I'm not good 

14 enough at math to figure that out for 6:59. 

15 How is this exactly -- given that that's not a 

16 10 -hour stretch, that's actually an 11 -hour 

17 stretch, how is that exactly a DOT violation? 

18 A. I noticed that. I would agree that 

19 this -- that 6:59 is probably a typo. It's 

20 probably 5:59. And quite honestly, if we find 

21 out that it was 6:59 then this should have 

22 never been given. 

23 Q. And when did you discover this 

24 potential error on this discipline? 

25 A. I just happened to notice it as you 
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1 

2 

3 

4 

5 

6 

were saying it. 

Q. Okay. I'd like to stay on General 

Counsel's Exhibit 4. And I'd like to start on 

page 1 -- wait a second here. Go to page 2. 

This is a written counselling issued to John 

Bowman on 6/15/2011, correct? 

7 A. Yes. 

8 Q. What was this for? 

9 A. Not practicing GOAL. GOAL is Get 

10 Out And Look, to ensure that you're not going 

it to run into something going backwards. 

12 Q. Was this his first incident of 

13 this? 

14 A. Yes. 

15 Q. Turn to page 3. This is a 

16 discipline issued to Jack Baker on 11 /15/2011, 

17 correct? 

18 A. It is. 

19 Q. What was this for? 

20 A. Not wearing safety glasses two 

21 consecutive days in a row. 

22 Q. This is a warning letter. Was this 

23 his first incident for this? 

24 A. First incident would have been 

25 11/14. This is issued on 11/15. 
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Page 79 

1 Q. Do you have knowledge of whether a 

2 verbal tap on the shoulder or a documented 

3 verbal was issued on 11/14/2011? 

4 A. Dave Luehrmann, on the 15th, 

5 mentioned to me on the 14th that he reminded 

6 Jack to wear glasses on the 14th. 

7 Q. On the next page, Jack Baker, 

8 5/17/2012, written warning. What was this for? 

9 A. Jack Baker did a few things here. 

10 He didn't verify his load that had he had the 

11 correct hazardous material on there. So his 

12 manifest was wrong. Which is a DOT violation. 

13 And also causes problems with charging 

14 customers rent. 

15 Q. So was this a first offense? 

16 A. Yes. 

17 Q. This was within one year of Jack 

18 Baker's 11/15/2011 discipline, correct? 

19 A. Yes. But major -- this is not a 

20 minor violation. This is major, going down the 

21 road with incorrect paperwork. 

22 Q. So do you normally consider things 

23 like not wearing safety glasses as a separate 

24 line of discipline from something like a DOT 

25 violation or a trip load verification? 
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1 A. Yes. 

2 Q. Turn now to page 5. It says "Jack 

3 Baker, Date 10/8/2012." Correct? 

4 A. Correct. 

5 Q. And this was -- what was the level 

6 of discipline here? 

7 A. Suspension. 

8 Q. And what was it for? 

9 A. He was out driving the vehicle 

10 without a valid medical certificate. 

11 Q. And why was this a suspension? 

12 A. This is severe. And also because 

13 every morning the driver's are supposed to 

14 double check that they have all credentials 

15 with them before leaving. 

16 Q. And was there a written in his file 

17 already for a similar incident? 

18 A. No. 

19 Q. Well, I'd like to refer you back to 

20 the previous discipline? 

21 A. Oh, I'm sorry. 

22 Q. Is that not a similar discipline? 

23 A. Yes, it is. 

24 Q. So why is the 10/8/2012 discipline 

25 a suspension ?' 

Page 80 

VERITEXT NATIONAL COURT REPORTING COMPANY 
1250 EYE STREET - SUITE 1201 - WASHINGTON DC 20005 -- 888 -777 -6690 

571
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 352545      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 550



Page 81 

1 A. It's progressive discipline. 

2 Q. Did you mention progressive 

3 discipline in the write up? 

4 A. I do not. 

5 Q. And do you ever mention progressive 

6 discipline in a write up? 

7 A. No. I don't believe I do. 

8 Q. Okay. Thank you. Turn now to the 

9 next page, which I guess is page 6. This is a 

10 9/4/2013 discipline for Justin Hollander, 

11 correct? 

12 A. It is. 

13 Q. And what was the level of 

14 discipline? 

15 A. A verbal counselling. 

16 Q. And what was this one for? 

17 A. He had, it seemed like he was 

18 using, he had grease on his gloves. And he 

19 touched the steering wheel. And he got off and 

20 he just failed to clean up after himself. 

Q. Why just a verbal? 

A. Minor incident. 

21 

22 

23 Q. All right. One more document on 

24 there. Can you turn to page -- we're on the 

25 same exhibit. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

JUDGE DAWSON: Page 7? 

MR. MURPHY: No, page 21. 

Q. This is a -- yes, actually I'd like 

to go in order. Sorry. Excuse me. 

JUDGE DAWSON: Excuse me. I have a 

question for Mr. Froslear. For the record, 

what is the difference between a written 

counselling and a written warning? In other 

words, is a written warning more progressive 

than a written counselling. 

THE WITNESS: I would say warning 

letter, written warning, written counseling 

equal. 

14 JUDGE DAWSON: They're are equal. 

15 Okay. Go on Mr. Murphy. 

16 Q. You said a written warning and? 

17 A. A written counselling and a warning 

18 letter are equal. 

19 Q. Okay. All right. So it's page 14, 

20 excuse me. Page 14. This is a counselling 

21 statement issued to Bill Huff. On March 2nd, 

22 2015, correct? 

23 

24 

25 

A. Correct. 

Q. What was the level of discipline? 

A. Minor verbal counselling. 
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And what was the violation for? 

2 A. Clocking in a few minutes too soon. 

3 Q. And then, now turning to the next 

4 page -- no. Page up to that -- page 17. This 

5 is a counselling statement issued to Steve 

6 Rottinghouse on 6/26/15, correct? 

7 A. Correct. 

8 Q. What was the level of discipline? 

9 A. Three days suspension. 

10 Q. And what was the offense? 

11 A. Deliberately clocking off company 

12 time and continuing to work. 

13 Q. And what else is identified as a 

14 

15 

16 

17 

18 

19 

20 Q. And was this the first incident? 

21 A. Yes. 

22 Q. And was this a terminable offense? 

23 A. Yes. In fact, I know I was seeking 

24 termination and counsel advised me otherwise. 

25 

reason for the discipline at the top of the 

write up. 

A. Dishonesty in delivery. 

Q. Okay. And what was the nature of 

the violation? 

A. Severe. 

Q. And was this discipline subject to 
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Page 84 

1 NLRB charge? In response to receiving this 

2 discipline did Steve Rottinghouse file an 

3 unfair labor practice? 

4 MR. BRINKER: I'm going to object 

5 to relevance. 

6 JUDGE DAWSON: You may respond. 

7 MR. MURPHY: Isn't that why we're 

8 here? 

9 MR. BRINKER: Not the -- never 

10 mind. I withdraw the objection. 

11 JUDGE DAWSON: Okay. Thank you. I 

12 was going to overrule the objection anyway 

13 because I think it is relevant. But go on. 

14 Q. Did Steve Rottinghouse file a Labor 

15 Board charge in response to receiving this 

16 discipline? 

17 A. I believe so. 

18 Q. And what happened with that Labor 

19 Board charge? 

20 A. It was tossed out. 

21 Q. Turn now to page 20. This was a 

22 counselling statement issued to Matt Kincaid on 

23 9/21/15? 

24 A. Correct. 

25 Q. And what was the level of 
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1 discipline? 

2. A. Verbal counselling for a minor 

3 offense. Again, the time clock issue. 

4 MR. BRINKER: I'm sorry, which one 

5 was this? 

6. MR. MURPHY: Page 20. 

7 Q. And why was this minor? 

8 A. Few minutes. 

9 Q. A few minutes or one minute? 

10 A. One minute, exactly, yes. 

11 Q. And now, page 21, am I correct in 

12 characterizing this as a counselling statement 

13 issued to Bill Huff on January 25th, 2016? 

14 A. That's correct. 

15 Q. What was the level of discipline? 

16 A. Written counselling. 

17 Q. What was the offense? 

18 A. Preventable accident. 

19 Q. Was this the first offense? 

20 A. No. 

21 Q. What was the prior offense? 

22 A. He had a time clock issue. 

23 Insecure load. 

24 Q. Okay. Was this the first offense 

25 of this type? 
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1 A. For an accident, yes. 

2 Q. Okay. So was this written 

3 counselling for a first offense? 

4 A. Yes. 

5 Q. And why was it a written? 

6 A. Severe, preventable accident. 

7 Q. Okay. Thank you. All right. 

8 Turning now to Joint Exhibit 1. The first 

9 page, you previously testified that there's no 

10 -- you previously confirmed and testified that 

11 there's no mention of progressive discipline on 

12 this document. Here's my question. At the 

13 time this counselling statement was issued, on 

14 8/5/2015, at the time this document was -- yes? 

15 JUDGE DAWSON: Some clarification? 

16 MR. MURPHY: Sure. 

17 JUDGE DAWSON: Look at the 

18 counselling statement, Joint Exhibit 1. 

19 THE WITNESS: Yes. 

20 JUDGE DAWSON: When was it actually 

21 issued? 

22 THE WITNESS: 8/6, according to the 

23 dates here. 

24 

25 just wanted -- even though I know 8/5 is the 

JUDGE DAWSON: Okay. Thank you. I 
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1 date of the document it was signed by everyone 

2 on 8/6. So I just wanted to make that clear. 

3 MR. MURPHY: Okay. Thank you. 

4 Q. Okay. Actually, turn to Joint 

5 Exhibit 6(a) -- which these aren't numbered. 

6 So it's kind of like, I don't know, maybe eight 

7 pages from the back of this packet of joint 

8 exhibits. I'm looking at 6(a). Is this the 

9 charge that Mr. Rottinghouse filed against 

10 Airgas when he received the suspension for the 

11 dishonesty and the DOT working off the clock 

12 violation? 

13 A. It is. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. And now turn to page 6(b). Is this 

the letter dated September 22nd, 2015, where 

the NLRB dismissed that charge? 

A. It is. 

Q. Dated September 22nd, 2015. Okay. 

Now, turn back to Joint Exhibit 1, the first 

page. At the time you issued this discipline, 

was the prior violation for DOT discipline 

subject to an ongoing NLRB investigation? 

A. From 8/5 until it was dismissed on 

September 22nd. 

Q. Thank you. And then, turn to Joint 
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1 Exhibit 7. Am I not correct -- was this 

2 meeting held before the pending NLRB 

3 investigation was resolved in the suspension 

4 matter? 

5 A. It was. 

6 Q. And now, turn to page -- 

7 JUDGE DAWSON: I'm sorry. What was 

8 your question? Joint Exhibit7 is? 

9 MR. MURPHY: Notes from a grievance 

10 meeting. 

11 JUDGE DAWSON: About the loose 

12 cylinders? 

13 MR. MURPHY: Yes. 

14 JUDGE DAWSON: And what was your 

15 question? 

16 Q. Did this meeting take place before 

17 the NLRB investigation regarding the three day 

18 suspension was resolved? And he answered yes. 

19 JUDGE DAWSON: Okay. 

20 Q. Now, turn to Joint Exhibit 10. 

21 That's the last page. 

22 A. Yes. 

23 Q. What are these notes? 

24 A. This would have been the, I believe 

25 the second grievance meeting. Which at this 
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1 time the VA from the local came, Mr. Ron Butts. 

2 Q. Okay. If you go halfway down a 

3 little bit more on the page, you will see "RB - 

4 will you reduce this to a verbal ?" 

5 A. I do. 

6 Q. And what do your notes reflect was 

7 your response? 

8 A. No. Because it's not Steve's first 

9 DOT violation and because of the severity of 

10 this event. 

11 Q. And did this meeting take place 

12 after resolution of the NLRB charge in the 

13 prior disciplinary matter, the three day 

14 suspension? Or did this meeting take place 

15 after resolution? 

16 A. Looks like the day after. 

17 Q. Okay. 

18 MR. MURPHY: I have no further 

19 questions for this witness on cross. But I 

20 reserve my right to call him as part of my 

21 case. 

22 JUDGE DAWSON: Yes. 

23 MR. MURPHY: Thank you. 

24 JUDGE DAWSON: Understood. Do you 

25 have any other questions at this time? 
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1 MR. BRINKER: Yes, your Honor. 

2 Very briefly, your Honor. 

3 REDIRECT EXAMINATION OF CLYDE FROSLEAR 

4 BY MR. BRINKER: 

5 Q. If you look at General Counsel's 

6 Exhibit 4, on page 2, the written counselling 

7 there, this employee ran into a car, correct? 

8 A. Yes. 

9 Q. Okay. If you look into 21, page 

10 21? 

11 A. Yes. 

12 Q. This employee ran into a building, 

13 correct? 

14 A. Yes. 

15 Q. Okay. 

16 JUDGE DAWSON: Is it the same 

17 employee? 

18 

19 

20 

21 

22 

23 

24 

25 

MR. BRINKER: This is a different 

employee, your Honor. 

JUDGE DAWSON: Okay. 

Q. The other thing about this employee 

-- never mind. I'll withdraw that question. 

Okay. If you look at 3? 

JUDGE DAWSON: Page 3? 

Page 3.,As far as you know, Q. 
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1 there's no written verbal warning here? 

2 A. I would have to say back then it 

3 was the tap on the back sort of thing, wear 

4 your safety glasses. 

5 Q. But this employee was given .a 

6 verbal warning, and then this written warning 

7 stems from the second instance, the second 

8 violation, correct? 

9 A. Are you asking me if there was 

10 something documented as far as a verbal 

11 warning? 

12 Q. No. I'm say this employee, as far 

13 as you can recall, received a written warning 

14 first and then a written warning after that? 

15 A. I would call it just a 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 told me that, hey -- "I know that I told Jack, 

conversation. I wouldn't call it a verbal 

warning. 

Q. Okay. So you had a conversation 

with the employee about how he was supposed to 

-- I'm sorry, one of your managers had a 

conversation with this employee about how he 

was supposed to wear safety glasses the day 

before, correct? 

A. Best I can remember, Dave Luehrmann 
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1 hey, put your safety glasses on." And he did 

2 it a second day in a row. It was more of a 

3 heads up. 

4 Q. Now, if we can skip forward here to 

5 -- number 4, you have Jack Baker. And he 

6 received this written warning for going down 

7 the road with incorrect paperwork, correct? 

8 A. Correct. 

9 Q. And this is a DOT violation? 

10 A. Yeah, a major violation. 

11 Q. Okay. So this is a major violation 

12 to go down the road without paperwork? 

13 JUDGE DAWSON: What page is this? 

14 MR. BRINKER: I'm sorry. Page 4, 

15 your Honor. 

16 JUDGE DAWSON: Okay. 

17 Q. Now, in page 5, you had the same 

18 employee, Jack Baker, correct? 

19 A. Yes. 

20 Q. And it mentions here in his 

21 suspension, "This is not the first issue you 

22 have had following DOT compliance as an Airgas 

23 driver," right? 

24 

25 Q. So you have in the past indicated 

A. It does. 
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1 when employees have had problems, consistent 

2 problems with DOT regulations? 

3 MR. MURPHY: Objection to the 

4 characterization of "consistent" -- withdrawn. 

5 I just saw the word. Withdrawn. Sorry. 

6 Q. Let's go to page 7. If you look 

7 here under "Recommended Correction Action," do 

8 you see that in bold? 

9 A. I do. 

10 Q. In the second paragraph in there, 

11 it says, "As mentioned on your verbal warning 

12 issued to you on 9/5/13," correct? 

A. Yes. I see that. 

Q. So this employee received a written 

warning after already receiving a verbal 

warning for a saféty violation, correct? 

13 

14 

15 

16 

17 A. First offense being minor, and then 

18 continuing making safety violations. 

19 Q. What's the difference between a 

20 minor DOT violation and a major violation? 

21 A. If I should see you moving a 

22 cylinder, and you don't have a glove on. Or 

23 you don't have your safety glasses on walking 

24 out of the breakroom. 

25 Q. Is that a DOT violation ?. 
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1 A. No. 

2 Q. So what's the difference between a 

3 minor DOT violation and a major DOT violation? 

4 

5 

A. Are we talking about these two? 

Q. I'm talking about generally 

6 speaking, at the Respondent, at your company, 

7 what's the difference -- here's a better 

8' question. Who decides what's a major DOT 

9 violation and a minor DOT violation? 

10 A. Áfter.investigating, I come to that 

11 conclusion. Then I talk it over with counsel. 

12 Q. Would it be a major violation if 

13 the company had to spend thousands of dollars 

14 in fines? 

15 A. As a DOT violation? 

16 Q. As a DOT violation. 

17 A. No. That's out of our pocket. 

18 Q. But would that be a major violation 

19 if that occurred? 

20 A. Not the first time around, no. 

21 Q. So was anyone charged any money for 

22 these leaning cylinders? 

23 A. No. 

24 Q. Was the company cited by the 

25 Department of Transportation at all? 
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1 A. No. 

2 Q. Did the employee drive off the lot 

3 with these cylinders strapped in this way? 

4 A. Yes. He was off the lot -- 

5 Q. Did he drive off the lot with the 

6 cylinders in this way? 

7 A. Drive off the lot? No. Came back 

8 from the lot. 

9 Q. Now, you mentioned a -- your 

10 counsel mentioned an NLRB investigation charge 

11 155497. Which is Joint Exhibit 6(a). If we 

12 could go to Joint Exhibit 5(a) -- and this will 

13 be very brief -- could you identify what this 

14 document is? 

15 A. "Threaten to change employees terms 

16 and condition of employment because Charging 

17 Party files grievances and files charges with 

18 the NLRB." 

19 Q. Okay. Now, this charge alleges a 

20 violation for threatening to change the 

21 employee's terms and conditions of employment. 

22 And this stemmed from the meeting on April 

23 28th, correct? 

24 

25 

A. Correct. 

And what was the result of this 
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1 NLRB investigation, if you remember? 

2 A. Excuse me. But I don't know the 

3 official term for what we did. 

4 Q. Would it be safe to say you entered 

5 into a settlement agreement? 

6 A. I'll trust you that that's what 

7 this means. 

8 Q. Could you look at Joint Exhibit 

9 5(c)? 

10 A. 5(c), okay. 

11 Q. At the top it says, "Settlement 

12 Agreement "? 

13 A. 5(c)? 

14 Q. Yes. Joint Exhibit 5(c). 

15 A. Okay. Yes. 

16 Q. And page 2 of that document, it 

17 says, "Charged Party, Airgas USA, Michael C. 

18 Murphy," that is your labor counsel, correct? 

19 A. Correct. 

20 Q. If you go to the next page, which 

21 is Joint Exhibit 5(d)? 

22 A. Yes. 

23 Q. Could you identify what this 

24 document is? 

25 A. Yes. It was a notice that I had to 
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1 post from a date to a date. 

2 Q. Okay. And the third paragraph, it 

3 says, "We will not threaten to change how we 

4 enforce our disciplinary procedure because you 

5 file charges with the National Labor Relations 

6 Board or because" -- 

7 MR. MURPHY: I'm going to object as 

8 to relevance. There's no 883 alleged in this 

9 case at this time. 

10 MR. BRINKER: This is not an 883 

it violation. This is an independent 881 

12 violation covering threatening to change the 

13 terms and conditions -- 

14 MR. MURPHY: That's not what we're 

15 litigating. We're not litigating this case. 

16 This case was settled. And it was settled 

17 pursuant to an alleged violation of a prior 

18 settlement agreement. We're not litigating now 

19 whether he threatened to change working -- 

20 JUDGE DAWSON: Wait a minute. 

21 MR. BRINKER: It's being used to 

22 establish animus, your Honor. 

23 JUDGE DAWSON: Okay. I'm going to 

24 overrule the objection. But I will say that 

25 these have been admitted and they speak for 
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1 

2 

3 

themselves. And it is obviously a settlement 

agreement. 

MR. BRINKER: Yes, your Honor. I 

4 have no further questions for this witness. 

5 MR. MURPHY: Just real fast on 

6 recross, please, your Honor? 

7 JUDGE DAWSON: Okay. 

8 RECROSS EXAMINATION OF CLYDE FROSLEAR 

9 BY MR. MURPHY: 

10 Q. You just testified on redirect that 

X11 the incident at issue in this case with the 

12 unsecured load did not result in a DOT 

13 violation? 

14 A. Correct. 

15 Q. Could this have -- could this 

16 situation have resulted in a DOT -- 

17 A. Absolutely. 

18 Q. And exactly what kind of DOT 

19 violation could this have resulted in? 

20 A. If the DOT would have found this on 

21 the roadside they would've, what they call -- 

22 they'd make you pull over and you can't move. 

23 Q. Is that called an out -of- service -- 

24 

25 pull over until this problem is corrected. 

A. Out -of- service, yes. They make you 
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1 They then send you on your merry way. 

2 Q. And would that out -of- service 

3 violation be on the Employer, Airgas' permanent 

4 record with the Department of Transportation? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. And the driver. 

Q. And the driver? 

A. Yes. 

MR. MURPHY: Okay. Thanks. 

Nothing further. 

JUDGE DAWSON: Okay, if there are 

no more questions at this time for you, Mr. 

Froslear, you may step down from the witness 

seat and return to your seat beside Mr. Murphy. 

THE WITNESS: Thank you. 

JUDGE DAWSON: And remember, sir, 

not to discuss your testimony or questions 

asked with anyone outside of this hearing room. 

MR. MURPHY: Your Honor, may we go 

off the record for a minute? 

JUDGE DAWSON: Yes. We need to go 

off the record. 

(Off the record.) 

JUDGE DAWSON: Back on the record. 

We have our next witness. And sir, what is 

your name, please? . 
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1 THE WITNESS: It's David Luehrmann, 

2 L- U- E- H- R- M- A -N -N. 

3 JUDGE DAWSON: And, sir, would you 

4 raise you're right hand, please? 

5 (Whereupon, 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 MR. BRINKER: Yes, your Honor. 

19 Your Honor, I would like to make a note that 

20 Mr. Luehrmann is an adverse witness. He is a 

21 supervisor with the Employer. 

22 JUDGE DAWSON: Okay. 

23 Q. Good morning, Mr. Luehrmann. Could 

24 you please explain your position with Airgas? 

25 

DAVID LUEHRMANN 

Was called as a witness by and on behalf of the 

Charging Party and, after having been duly 

sworn, was examined and testified as follows:) 

JUDGE DAWSON: Thank you. You may 

lower your hand. And I'm sorry, would you 

spell your last name again? 

THE WITNESS: It's 

L- U- E- H- R- M- A -N -N. 

JUDGE DAWSON: Okay. Thank you. 

And Mr. Brinker, you have questions for Mr. 

Luehrmann? 

A. The facility plant manager. 
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1 Q. And what do you do as the -- you 

2 said facility plant manager? 

3 

4 

5 

A. Yes. 

Q. What do you do in that position? 

A. Manage the plant and people. 

6 Q. Are you the one who typically 

7 issues discipline to the employees? 

8 A. Yes. 

9 Q. How often does Mr. Clyde Froslear 

10 handle discipline? 

11 A. He's part of it also. He's my 

12 boss. He's the operations manager. 

13 Q. Is he involved in every discipline 

14 or just some of them? 

15 A. Every. 

16 Q. He's involved in every one. So 

17 does he sign off on them or is it more that he 

18 is just, you talk to him and consult with him 

19 about it? 

20 A. Consult with him. 

21 Q. Okay. Do you remember providing an 

22 affidavit to an agent of the National Labor 

23 Relations Board last year regarding a meeting 

24 you held in which Mr. Froslear spoke about 

25 Airgas's discipline policy? 
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1 A. Yes. 

2 Q. And you testified in that affidavit 

3 that the reason Mr. Froslear spoke with the 

4 employees that day was to make sure they 

5 understood the disciplinary process, correct? 

6 A. Yes. 

7 Q. And during that meeting, he 

8 reiterated that an employee would receive a 

9 verbal warning upon the first infraction of a 

10 rule. And then a written warning upon a second 

11 infraction of the same, rule, correct? 

12 A. Well, it was a hypothetical. For 

13 example, I believe safety glasses was used, 

14 which is a minor. And we would go up to the 

15 employee and tell them put their safety glasses 

16 on. And then noticed after afterwards that the 

17 same employee did the same thing, it would be a 

18 written warning. 

19 Q. Okay. Would being involved in an 

20 accident with a vehicle, would that be a minor 

21 violation or a major violation? 

22 A. Major violation. 

23 Q. Okay. I'm going to hand you what 

24 has been previously marked as General Counsel's 

25 Exhibit 3. Your Honor, may I approach the 
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Page 103 

1 witness? 

2 JUDGE DAWSON': Yes. 

3 

4 (Thereupon, General Counsel Exhibit 

5 3, Confidential Witness Affidavit, 

6 . was marked for purposes of 

7 identification.) 

8 

9 Q. Can you identify what this document 

10 is? 

11 'A. It was my affidavit, I guess. 

12 Q. And you provided this affidavit to 

13 a member -- I'm sorry, someone from the Labor 

14 Board? 

15 A. Yes. 

16 Q. And that's your initials on each of 

17 those pages? 

18 A. Yes. 

19 Q. And your signature at the end? 

20. A. Yes. 

21 Q. Okay. Here on line 6 of page 2, it 

22 says that is "The same disciplinary process. 

23 that has always been in place. Froslear simply 

24 wanted to make sure all the employees 

25 understood it." So you're alleging by this 
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1 statement that nothing was being changed as far 

2 as how disciplinary procedures are being 

3 enforced, correct? 

4 A. Yes. 

5 Q. Okay. I'm going to hand you 

6 another document. If you could, this is marked 

7 General Counsel's Exhibit 7. 

8 MR. BRINKER: Your Honor, I may I 

9 approach one more time? 

10 JUDGE DAWSON: Yes. 

11 

12 (Thereupon, General Counsel Exhibit 

13 7, Typed Verbal Warning, was marked 

14 for purposes of identification.) 

15 

16 Q. Do you recognize this document? 

17 A. Yes. 

18 Q. Could you tell me what this is? 

19 A. A verbal warning. 

20 Q. And this is to who? 

21 A. John Jeffries. 

22 Q. So this was for a backing accident. 

23 Would that mean that his vehicle ran into 

24 something else? 

25 A. Yes. 
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1 Q. Okay. 

2 MR.- BRINKER: No more questions for 

3 this witness on direct, your Honor. 

4 JUDGE DAWSON: Do you have any 

5 questions for this witness? 

6 MR. MURPHY: Just a few 

7 CROSS EXAMINATION OF DAVID LUEHRMANN 

8 BY MR. MURPHY: 

9 Q. In preparation for this hearing in 

10 response to General Counsel's subpoena, did 

11 Clyde ask you for all relevant disciplines 

12 going back to January 1st, 2013? 

13 A. Yes. 

14 Q. Did you turn this one over to him 

15 as part of that? 

16 A. I thought so. 

17 Q. Okay. Why is this in a different 

18 format than all the other ones? Why is it like 

19 this, instead of on one of the regular forms? 

20 A. It's just a verbal warning, show 

21 that we did it verbal. 

22 Q. Did you do -- was this one -- is 

23 the normal procedure to get Clyde's approval 

24 before issuing a discipline? 

25 A. Yes. 
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1 Q. Did you do that in this case? 

2 A. I do not recall. 

3 Q. Is the normal procedure to make 

4 sure that counselling statements are vetted by 

5 human resources and put on the correct form? 

6 

7 

8 

9 

A. Yes. 

Q. Did you do that in this case? 

A. Did not. 

Q. Do you recall why you did not 

10 follow standard procedures in issuing this 

11 discipline? 

12 A. No, I do not. 

13 MR. MURPHY: Nothing further. 

14 JUDGE DAWSON: And I'm not sure 

15 that it's relevant. 

16 MR. MURPHY: I'm not either. I'm 

17 concerned that I didn't respond in full to the 

18 subpoena. And I'm trying to find out why. 

19 JUDGE DAWSON: Okay. 

20 MR. MURPHY: But I don't have 

21 anything else. 

22 JUDGE DAWSON: Okay. I don't have 

23 any questions. 

24 MR. BRINKER: I do have one 

25 question on redirect. 
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1 JUDGE DAWSON: Yes. 

2 REDIRECT EXAMINATION OF DAVID LUEHRMANN 

3 BY BRINKER: 

4 Q. Up on the stand, there, you should 

5 have a document that's marked on the first 

6 page, it should say GC X 4 on the bottom, which 

7 is General Counsel's Exhibit 4? 

8 A. GC X 3? 

9 Q. It should be after that. 

10. JUDGE DAWSON: What page? Is that 

11 the one with the pages? 

12 MR. BRINKER: Yeah. The front 

13 page, it says "Counselling Statement. Airgas," 

14 at the top. 

15 JUDGE DAWSON: Oh, you hadn't said 

16 a page yet. It looks like this? He doesn't 

17 have it. 

18 Q. And then, just very briefly, if you 

19 could go to page 9, this isn't on any official 

20 Airgas form,.correct? 

21 A. No. 

22 Q. But it still is a written -- some 

23 sort of written warning or notice to an 

24 employee, that was in the employee's file, 

25 correct? 
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1 

2 

3 

4 

5 

6 

7 

8 

A. Yes. 

MR. BRINKER: Okay. That's the 

only question I had, your Honor. 

MR. MURPHY: I have just one or two 

questions on recross. 

JUDGE DAWSON: Okay. 

RECROSS EXAMINATION OF DAVID LUEHRMANN 

BY MURPHY: 

9 Q. Staying on this page 9, whose 

10 signature is that? 

11 A. Mine. 

12 Q. Okay. Have you ever seen this 

13 document before? 

14 A. Yes. 

15 Q. Were you involved in this? 

16 A. No. 

17 Q. Okay. Is this -- does this say 

18 verbal warning anywhere on it? 

19 A. No. 

20 Q. Okay. Is this a conversation, is 

21 this a conversation, is this a note that 

22 followed about a conversation? 

23 A. Yes. 

24 MR. MURPHY: That's it. Nothing 

25 further. 
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1 JUDGE DAWSON: I have a question. 

2 Is it a concern when employees have accidents 

3 with their trucks or back into something with a 

4 truck? 

5 THE WITNESS: Very conçerning. 

6 JUDGE DAWSON: Why is that 

7 concerning? 

8 THE WITNESS: Safety. Property 

9 damage. We do a lot of training. 

10 JUDGE DAWSON: Okay. I don't have 

11 any questions. 

12 MR. BRINKER: No further questions. 

13 JUDGE DAWSON: Okay. Sir, you may 

14 be excused. I will direct you not to discuss 

15 your testimony or questions asked with anyone. 

16 You may be excused. Thank you. 

17 Do you want this admitted into the 

18 record, Exhibit -- 

19 MR. BRINKER: I apologize. Yes, 

20 your Honor. At this point I'd like to move to 

21 have General Counsel's Exhibit 7 moved into 

22 evidence. 

23 MR. MURPHY: No objection. 

24 JUDGE DAWSON: I'm admitting into 

25 the record General Counsel Exhibit 7. It's a 
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1 verbal warning for John Jeffries. 

2 And the affidavit of the witness we 

3 just had? Dó you want to admit Mr. Luehrmann's 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. BRINKER: Yes, your Honor. 

I'll move to admit Mr. Luehrmann's affidavit as 

well, General Counsel's Exhibit 3. 

JUDGE DAWSON: Okay. There are no 

objections, I'm admitting that into the record 

as well, General Counsel's Exhibit 3. 

Now we can go off the record. 

(Off the record.) 

JUDGE DAWSON: We can go on the 

record. We are back on the record. We have 

the next witness that Mr. Brinker is calling as 

an adverse witness, a 611C witness. And, sir, 

would you raise you're right hand, please? 

(Whereupon, 

MARK MacBRIDE 

Was called as a witness by and on behalf of the 

Charging Party and, after having been duly 

sworn, was examined and testified as follows:) 

JUDGE DAWSON: Thank you. You may 

lower your hand and state your full name and 

spell it for the record. 
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1 THE WITNESS: Mark F. MacBride. 

2 M- A- C- B- R- I -D -E. 

3 JUDGE DAWSON: Thank you, sir. And 

4 Mr. Brinker is going to ask you questions. I 

5 just want to say for the record I'm hoping -- 

6 there appeared to be a misunderstanding about 

7 the calling of the witness as an adverse 

8 witness. There wasn't a subpoena issued. And 

9 my suggestion was, if the parties can agree, 

10 that Mr. Brinker would be allowed to do a 

11 subpoena and I would grant it. But the witness 

12 is here. So I believe the parties came to some 

13 agreement. 

14 MR. BRINKER: Yes, your Honor. 

15 MR. MURPHY: In the interest of 

16 time. 

17 JUDGE DAWSON: In the interest of 

18 time. Thank you. Because I was not going to 

19 spend a lot of time arguing about it. Because 

20 we do need to move along. So you may proceed, 

21 Mr. Brinker. 

22 MR. BRINKER: Yes, your Honor. 

23 Thank you. 

24 Q. Good afternoon, Mr. MacBride. If 

25 you could take a look at what has been marked 
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1 

2 

3 

4 

5 

6 

7 

as Joint Exhibit 3 in front of you. I'm not 

sure if everything's still in order. But it 

should say Joint EX 3? 

A. Okay. Confidential Witness 

Affidavit? 

Q. No. That says GC 3. 

A. Okay. 

8 JUDGE DAWSON: It says Joint 

9 Exhibit 3. 

10 A. Okay. I have it. 

11 Q. Well, first of all, before we get 

12 to it, keep that in front of you. What is your 

13 position with the employer? 

14 A. I'm a driver trainer for great 

15 lakes. Great lakes region. 

16 Q. Okay. And great lakes region 

17 includes the Airgas facility on Cincinnati 

18 Dayton Road? 

19 A. Correct. 

20 Q. And if you look at Joint Exhibit 3, 

21 could you tell me what this document is? 

22 A. This is -- the beginning of it? Or 

23 do you want me to start from the beginning? 

24 Q. Just generally identify what it is. 

25 A. This is an email transaction 

Page 112 

VERITEXT NATIONAL COURT REPORTING COMPANY 
1250 EYE STREET - SUITE 1201 - WASHINGTON DC 20005 -- 888 -777 -6690 

603
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 384577      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 582



1 between myself and the client. 

2 Q. And if you look at this, I believe 

3 on page '2, at the bottom, it reads from bottom 

4 up, you say at first, "Not good. Did the 

5 driver catch it before leaving and did it get 

6 fixed before leaving ?" What is this in -- 

7 referring to? 

8 MR. MURPHY: Objection. Which 

9 statement? He read two statements. 

10 JUDGE DAWSON: I'll sustain the 

11 objection. If you can clarify which -- 

12 Q. Okay. You said -- let's back up, 

13 here. The very first thing chronologically, 

14 which is on the last page, bottom of the last 

15 page. On 3, it says, "What do you think about 

16 this? Look good to you ?" And it says, 

17 IMG 027.JPG. What picture is this referring 

18 to? 

19 A. I believe it's referring to the one 

20 up on the screen. 

21 Q. So for the record, you're referring 

22 to what's marked as General Counsel's Exhibit 

23 2, if you look in your packet there? 

24 MR. MURPHY: It's Joint Exhibit 2. 

25 MR. BRINKER: I'm sorry, Joint 
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1 Exhibit 2. 

2 Q. Yes. Is that the image that was 

3 sent to you? 

4 A. Yes. 

5 Q. Is there any conversation about 

6 this picture will before August 4th, 2015 at 

7 704 a.m.? Or is this the first time you saw 

8 it? 

9 A. It's the first time I saw it. 

10 Q. Now, you then responded, "No. With 

11 the cylinders being offset, we would be hit for 

12 an insecure load just by how it looks. Where 

13 is this truck ?" What were you trying to find 

14 out at that point? 

15 A. What was I trying to find out? 

16 Q. Correct, with that response. 

17 A. I wanted to know if this was a 

18 roadside inspection. If we'd been stopped I 

19 was wondering if this might be on a roadside 

20 inspection, if we'd been stopped by law 

21 enforcement. 

22 Q. Okay. And said -- I'm sorry, Mr. 

23 Froslear's response was "Cin Day." What did he 

24 mean by that? 

25 A. My opinion is he meant it's at the 
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1 plant at Cincinnati Dayton Road. 

2 Q. And you're referring to the 

3 facility on Cincinnati Dayton Road? 

4 

5 

A. Yes. 

Q. And you responded, "Not good. Did 

6 the driver catch it before leaving ?" Right? 

7 

8 

9 

A. Right. 

And why were you asking this? 

A. Because if one of our drivers 

10 pulled off onto the road with a cylinder that 

11 looked like that, we'd have an issue. 

12 Q. And Mr. Froslear responded by 

13 saying, "I saw it when he pulled into the 

14 yard," right? 

15 A. Yeah. 

16 Q. And then your response after that 

17 was -- I'm sorry. Then your next question was, 

18 "Did it get fixed before leaving ?" Correct? 

19 A. Correct. 

20 Q. Okay. Why were you so concerned 

21 about whether or not it was fixed before the 

22 truck left the parking lot? 

23 A. If this was loaded by one of our 

24 guys in the yard, I'd hope our driver did his 

25 load -- the way we check our load before we 
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1 leave, and fixed it before he left the yard. 

2 Q. And at this point, you didn't have 

3 any of the background or context of this 

4 picture, correct? 

5 A. No. 

6 Q. And that's why you were asking 

7 these questions because you didn't have any 

8 context? 

9 A. Correct. 

10 Q. Is it possible, and I'm speaking 

11 more generally now, is it possible for a load 

12 to be secure but when a driver is forced to 

13 apply his brakes that the cylinders shift 

14 forward like in this picture? 

15 A. It's an insecure load. 

16 Q. Okay. Is it possible that for a 

17 load to be secure and still -- the cylinders 

18 shift? 

19 A. It's classified as insecure. If 

20 your cylinders can move whatsoever it's an 

21 insecure load. 

22 Q. And are drivers who hall cylinders 

23 over long distances taught to check their loads 

24 periodically? 

25 A. Every 50 miles. 
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1 Q. And why are they taught to check 

2 their loads periodically? 

3 A. To make sure that your cylinders 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 A. A lot less possible. 

19 Q. But it is possible? 

20 A. I'd have to say yes. 

21 Q. I'm'sorry, that was a yes? 

22 A. Yes. 

23 Q. And it's possible that if the 

24 ratchet straps are ratcheted correctly and they 

25 move up or down on their cylinder, the driver 

don't loosen up or something happened. 

Q. And if a driver would notice that 

the cylinders started to loosen what is it that 

you're supposed to do? 

A. You're supposed to stop and secure 

the load. 

Q. Could this happen -- I'm sorry, is 

it possible that the ratchet straps on a 

cylinder over time could work their way up or 

down on a cylinder? 

A. The way that's strapped, yes. 

Q. Is it possible that ratchet straps, 

even if they are strapped correctly could work 

their way up or down on a cylinder? 
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1 

2 

3 

4 

5 

6 

is supposed to then readjust the straps as soon 

as they notice it, correct? 

A. Absolutely. 

Q. And so this could happen even if 

the driver hasn't necessarily done something 

wrong? 

7 A. Yes. 

8 Q. Okay. So it's not unheard of for a 

9 load of cylinders to shift slightly without 

10 necessarily being unsecure? 

11 MR. MURPHY: Objection to the 

12 characterization of not necessarily unsecure. 

13 The witness has already testified that if they 

14 move at all the load is unsecure. 

15 JUDGE DAWSON: I'm going to 

16 overrule the objection. And you can answer the 

17 question. - 

18 Q. Would you like me to read it again? 

19 A. Yeah. Please. 

20 

21 

22 

23 

24 

25 

Q. So it's not unheard of for a load 

of cylinders to shift slightly without 

necessarily being unsecured? 

A. To shift slightly would probably -- 

I can't say no. But it does not happen on a 

standard basis. 
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1 Q. It doesn't happen on a regular 

2 basis? 

3 A. No. 

4 Q. But it is possible for it to shift 

5 slightly even though the driver hasn't done 

6 anything wrong? 

7 A. The standard to get our cylinders 

8 to move something has to happen, sir. If you 

9 strap your cylinders correctly on the truck and 

10 you stop on a normal basis or you -- our 

11 cylinders do not move. We handle thousands of 

12 them a day. 

13 Q. So if a driver had to make a sudden 

14 stop when pulling into a parking lot and then 

15 went to check the loads and noticed that the 

16 cylinders weren't perfectly straight anymore 

17 what is the driver supposed to do? 

18 A. That's -- it could happen. I'm 

19 saying that. But, I mean, hard stops, this and 

20 that, that will happen. 

21 Q. But what are they supposed to do at 

22 that point? 

23 A. Get out and fix your cylinders. 

24 Q. Is there a difference in your 

25 opinion if a driver is leaving a facility with 
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Page 120 

1 a load looking like the picture there, Joint 

2 Exhibit 2, leaving a facility like that and 

3 when -- if those bottles look like that after a 

4 sudden stop, is there a difference between a 

5 driver leaving an Airgas facility with the 

6 bottles looking like that and if they make a 

7 sudden stop while going into the facility and 

8 they move like that, is there a difference? 

9 A. Yes. 

10 Q. Okay. Would you say that if this 

11 is what Mr. Rottinghouse did, if he went up on 

12 the truck and fixed these cylinders as soon as 

13 he noticed the problem, he did the right thing? 

14 A. Yes. 

15 Q. Do you remember discussing this 

16 incident with Mr. Rottinghouse a few weeks 

17 after it occurred? 

18 A. Really, the first time I remember 

19 talking directly about this with Mr. 

20 Rottinghouse was November 9th. 

21 Q. So that was a few weeks after -- 

22 A. Yeah. 

23 Q. And when you talked to Mr. 

24 Rottinghouse, did you discuss the email traffic 

25 that we talked about in Joint Exhibit 3? 
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1 A. Not the email traffic. I was 

2 

3 

4 

5 

6 

7 

8 

9 

brought into a conversation that I didn't know 

if this was Mr. Rottinghouse when this email 

arrived. I didn't know who it was. I was 

asking questions. And I answered the question 

to the best of my ability. 

Q. When you talked to Mr. 

Rottinghouse, did you explain that you did not 

know any of these mitigating factors? 

10 MR. MURPHY: Objection. 

11 JUDGE DAWSON: What is your 

12 objection? 

13 MR. MURPHY: "Any of these 

14 mitigating factors." He's going to potentially 

15 give an affirmative response to something where 

16 he doesn't understand what mitigating factors. 

17 MR. BRINKER: I'm referring to the 

18 mitigating factors that we've just been going 

19 over for the last five minutes. 

20 JUDGE DAWSON: I'm going to 

21 overrule the objection. Go on. 

22 Q. Did you explain to him that when 

23 Mr. Froslear asked your opinion via email that 

24 you did not know any these mitigating factors? 

25 A. When I got this email, I was asked 
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1 the question straight out, "What does this look 

2 like to you ?" I said it's an unsecure load. 

3 That's what I answered. 

4 Q. When you explained it to Mr. 

5 Rottinghouse, did you explain to him that you 

6 did not know any of these mitigating factors, 

7 for example, you did not know about that he had 

8 to make a hard stop before -- 

9 A. No, I did not know that. No. 

10 Q. And you did not know that as soon 

11 as he made that hard stop, the next thing he 

12 did after parking the truck and going inside, 

13 before he left the facility he checked the 

14 cylinders. Did you know that? 

15 A. No. 

16 Q. Would you agree that when this 

17 picture is put into context, it is possible Mr. 

18 Rottinghouse did not do anything wrong? 

19 A. In my opinion, if our cylinders 

20 moved it's an unsecure load. And that's a 

21 problem. Again, mitigating factors, if there 

22 is a hard stop, there was an accident and 

23 something moves, that's something different. I 

24 can't speak to that. I just looked at the 

25 picture and that's all I can -- 
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1 MR. BRINKER: Okay. I think that's 

2 all the questions I have for you at this time. 

3 JUDGE DAWSON: Any questions, Mr. 

4 Murphy? 

5 MR. MURPHY: Yes. I need a moment, 

6 though, please. 

7 JUDGE DAWSON: We can go off the 

8 record. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 A. If you can walk up and grab a 

20 cylinder, that should not move. If they don't 

21 move they should not move. 

22 Q. If they don't move they should not 

23 move? 

(Off the record.) 

JUDGE DAWSON: Back on the record, 

please. You may proceed, sir. 

CROSS EXAMINATION OF MARK MacBRIDE 

BY MR. MURPHY: 

Q. All right, Mark. In your 

experience, if a driver is checking his 

cylinders every 50 miles, would one instance of 

hard braking cause a shift of cylinders of that 

amount? 

24 

25 not move. 

A. If they're bound tight they should 
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1 Q. Even if you hard break? 

2 A. In my opinion, they should not 

3 move. 

4 Q. Are those nested properly in that 

5 picture? 

6 A. No. They are not. 

7 Q. Why not? 

8 A. All our cylinders are supposed to 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 A. It's not the hard braking. It's 

19 the way the strap is thrown over the back of 

20 the pallet. 

21 Q. So in your opinion the strap is 

22 thrown over the back of the pallet incorrectly? 

23 A. Correct. 

24 Q. And that has nothing to do with the 

25 fact that he may or may not have hard braked in 

have three points of contact. The back row, 

they should be brought into a tighter formation 

to solidify themselves. That's the way we 

teach it. 

Q. In your opinion, could one instance 

of hard braking cause the lower strap to tilt 

as much as it does, to ride up the front of 

those cylinders as much as it has in this 

picture? 
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1 entering the yard? 

2 A. No. 

3 Q. So to be clear, regardless of 

4 whether he hard braked, those are improperly 

5 strapped? 

6 A. Correct. 

7 Q. In this conversation that counsel 

8 for the General Counsel asked you about with 

9 Mr. Rottinghouse, did Mr. Rottinghouse admit at 

10 any point to not strapping the cylinders 

11 correctly? 

12 A. He didn't come out and admit it. 

13 He kept questioning me if this happened or that 

14 happened. I said, "Steve, the cylinders need 

15 to be strapped. If they moved it's an unsecure 

16 load. That's all there is to it." 

17 Q. And just to be clear, when you gave 

18 your opinion about these cylinders being 

19 improperly strapped, the load being insecure, 

20 you did not at any time know who was 

21 responsible for the improperly strapped 

22 cylinders? 

23 A. That's correct. I had no idea. 

24 

25 a public way with cylinders strapped like that? 

Q. Should an Airgas driver ever enter 
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1 A. No, they should not. 

2 Q. Why not? 

3 A. It would be an insecure load. And 

4 at that point if a law officer gets . on that 

5 truck you're going to be put out of service for 

6 an out -of- service violation. 

7 Q. . And is that because, among other 

8 things, the lower strap is improperly placed? 

9 MR. BRINKER: Objection, leading. 

10 Q. Why? 

11 A. My opinion, the lower strap is not 

12 where it should be. They're not nested 

13 properly. Cylinders need to be nested on three 

14 points of contact as much as possible, from the 

15 straps. 

16 Q. What are the top out -of- service 

17 violations in the industry? 

18 A. Brakes out of adjustment. And the 

19 

20 

21 

22 

23 

24 

25 

next one is cylinder's that are unsecured load. 

Q. If an inspecting officer saw 

cylinders strapped like this on a public way 

what would the violation be? 

A. It would be out -of- service for 

unsecured load. He would pull the driver over. 

Q. And what would that out -of- service 
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Page 127 

1 violation mean for Airgas? 

2 A. It would go on our CSA and our 

3 federal motor carrier score across the country. 

4 It would apply. to 5,500 drivers. 

5 MR. BRINKER: I'm going to object. 

6 Calls for speculation. 

7 JUDGE DAWSON: And what is CSA? 

8 THE WITNESS: It's the grade card 

9 for what our drivers and our plant are grade 

10 on. 

11 JUDGE DAWSON: What does CSA stand 

12 for, if you know? 

13 THE WITNESS: I do know what it is. 

14 But since you just asked me that -- 

15 JUDGE DAWSON: That's fine. And 

16 I'm overruling your objection because both. of 

17 you have asked speculative questions in this. 

18 I'm overruling the objection. 

19 MR. MURPHY: CSA is in the packet 

20 somewhere. 

21 A. I know exactly what it is. And I 

22 can't bring it to my -- I was just training on 

23 it yesterday. 

24 Q. So I think you answered the 

25 question. 
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1 A. We have_a running score card for 

2 our drivers, such as our suppliers. 

.3 Q. And what would the out -of- service 

4 violation mean for the driver? 

5 A. It would be severity of about a 

6 two. It would carry a three -year penalty on 

the driver. And it would carry a three -year 

penalty on the company. And it's points 

against you. And at that point it also puts a 

light on the company that their next vehicles, 

that's what they start looking for, for future 

violations. 

7 

8 

9 

10 

11 

12 

13 JUDGE DAWSON: And is that 

14 speculative or are those the rules? 

15 THE WITNESS: Those are the rules. 

16 JUDGE DAWSON: The DOT rules, 

17 Department of Transportation rules? 

18 THE WITNESS: Yes. 

19 Q. Did Clyde ever complain to you that 

20 Mr. Rottinghouse filed too many labor practice 

21 charges? 

22 A. No, he did not. 

23 Q. Would similarly strapped cylinders, 

24 if viewed by management, ever result in the 

25 non -issuance of discipline? 
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1 A. No. 

2 Q. Is Mr. Rottinghouse a good driver? 

3 A. Mr. Rottinghouse is a very good 

4 driver. 

5 Q. And is it in Airgas' interest to 

6 retain good drivers? 

7 A. Absolutely. 

8 Q. Why? 

9 A. There's a driver shortage 

10 throughout the country. And good people are 

11 hard to find. We put a lot of training into 

12 Mr. Rottinghouse. And he's a very good driver. 

13 He knows the truck, knows the job. I think 

14 he's a good driver. 

15 MR. MURPHY: Thank you. Nothing 

16 further. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE WITNESS: I can tell you what 

CSA stands for now. Oh, I just had it. Safety 

and accountability are the last two. 

JUDGE DAWSON: That's fine. If we 

find it, we'll do it. Sir, Mr. MacBride, I 

will direct that you not discuss your testimony 

or questions asked with anyone. And I'm sorry, 

Mr. Brinker, I was assuming you didn't have any 

other questions. 
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1 MR. BRINKER: I just have one 

2 question, your Honor. 

3 JUDGE DAWSON: I'm sorry. Go on 

4 

5 

6 

7 

8 

9 

10 

11 A. Correct. 

12 Q. Is it possible to know that it's 

13 not secure without actually seeing if it moved? 

14 A. I don't believe so. 

15 Q. Okay. 

16 MR. BRINKER: That's the only 

17 question I have. 

18 MR. MURPHY: One question on 

19 recrdss, please? 

20 JUDGE DAWSON: Go on. 

21 EXAMINATION OF MARK MacBRIDE 

22 BY MR. MURPHY: 

23 Q. But if you did see it move, then 

and ask. 

REDIRECT EXAMINATION OF MARK MacBRIDE 

BY MR. BRINKER: 

Q. You mentioned before that to 

determine if something is insecure, that's done 

by if you walk up and grab the cylinder it 

should not move? 

24 it's clearly? 

25 A. Unsecure. 
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1 Q. Unsecure. Thank you. 

2 JUDGE DAWSON: Okay. Now, 

3 Mr. MacBride, I would direct that you not 

4 discuss your questions or the answers that 

5 you've given with anyone. You may be excused, 

6 sir. Thank you. 

7 We can go off the record. 

8 (Off the record.) 

9 JUDGE DAWSON: We can go on the 

10 record while I swear the witness in. Sir, 

11 state your name please. 

12 THE WITNESS: Steven Wayne 

13 Rottinghouse, Jr. 

14 JUDGE DAWSON: And raise your right 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

hand please. 

(Whereupon, 

STEVEN WAYNE ROTTINGHOUSE, JR. 

Was called as a witness by and on behalf of the 

Charging Party and, after having been duly 

sworn, was examined and testified as follows:) 

JUDGE DAWSON: You may lower your 

hand. And we can go off the record. 

(Off the record.) 

JUDGE DAWSON: We can go back on 

the record. And we have the first witness for 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 S- T- E- V -E -N. 

12 A. Correct. 

13 Q. And Mr. Rottinghouse, what do you 

14 do for a living? 

15 A. I'm a truck driver for Airgas. 

16 Q. And, at work, do you supervise 

17 anyone? 

18 A. No. 

19 Q. What is you're involvement with 

20 Teamsters Local 100? 

21 A. I am a current member. 

22 Q. What offices have you held with the 

the General Counsel, the 611C or adverse 

witness and Mr. Rottinghouse, the Charging 

Party. So you may proceed, sir. 

MR. BRINKER: Yes, your Honor. 

Q. Good morning, Mr. Rottinghouse, 

could you please introduce yoursélf and spell 

your name for the court reporter? 

A. My name is Steven W. Rottinghouse, 

R- O- T- T- I- N- G- H- O- U -S -E, Jr. 

JUDGE DAWSON: And Steven is 

23 Union? 

24 

25 

A. 

Q. 

None. 

As you may know, we've already 
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1 stipulated that you have previously filed 

2 charges with the NLRB. And that you 

3 participated in those investigations to include 

4 providing affidavits to the Labor Board. So we 

5 are not going to go into the details of all 

6 thosé charges. 

7 However, I did want to touch on a 

8 few things that led up to the incident on 

9 August 3rd for which you were disciplined. 

10 Could you tell me about the discipline you 

11 received from the Employer in about July of 

12' 2015? 

13 A. July of 2015 was a three -day 

14 suspension I received for working off the 

15 clock. 

16 Q. Okay. And did you file a grievance 

17 over this discipline? 

18 A. Yeah. 

19 Q. And did you file charges with the 

20 Labor Board? 

21 A. Yes. 

22 Q. Do you remember when the Labor 

23 Board charges were dismissed? 

24 A. I don't remember exactly. 

25 JUDGE DAWSON: We have that 
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1 information. 

2 MR. BRINKER: Yes, your Honor. 

3 Q. Do you remember when your grievance 

4 was denied? 

5 A. I think it was in August, when we 

6 had the meeting. 

7 Q. Tell the court about what happened 

8 on August 3rd, 2015? 

9 A. On August 3rd, 2015, I was being 

10 trained that day on the crane truck. We have 

11 crane stops that require a specific truck to 

12 lift pallets on and off the truck. And Bob 

13 Oestreicher was assisting me that day in 

14 training. 

15 Q. And who is Bob Oestreicher? 

16 A. He is a driver. 

17 Q. He's not a supervisor, as far as 

18 you know? 

19 A. No. 

20 Q. So what was the first thing you did 

21 that morning before leaving? 

22 A. That morning, as I do every 

23 morning, I start my paperwork inside the 

24 office. And I proceed outside to check my 

25 truck. Visually check the truck itself, an 
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1 inspection. It's called a pretrip inspection. 

2 And then I check my load. 

3 Q. And what do you mean by checking 

4 your load? What specifically did you do? 

5 A. We are required to get up on the 

6 back of the truck and physically and visually 

7 check to make sure that every cylinder that we 

8 are supposed to have for our deliveries that 

9 day match what is on the truck. And physically 

10 check to make sure that everything is secured 

11 properly. 

12 Q. Okay. And then what did you do 

13 when you -- I apologize -- and were these the 

14 same cylinders that were on the truck in the 

15 morning, or do you not remember? 

16 A. I'm not sure. 

17 Q. So where did you stop with 

18 Oestreicher in the vehicle with you? 

19 A. The first customer we went to was 

20 GE. 

21 Q. Okay. And by "GE" you mean General 

22 Electric? 

23 A. Correct. 

24 Q. Is that a large facility? 

25 A. Yes, sir. 
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1 Q. And what did you do at GE? 

2 A. At GE we had multiple stops. One 

3 of them being the training stop that Mr. 

4 Oestreicher was to train me on using the crane. 

5 Q. And what is it that you had to lift 

6 with the crane? 

7 A. It was a 12 -pack cradle. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 Q. And did you do any safety checks 

22 before getting back on the road? 

23 A. Yes. 

24 Q. Okay. Did that include making sure 

25 that your cylinders were all -- 

Q. And could you explain, just very 

briefly, what a 12 -pack cradle is? 

A. It is 12 cylinders that are 

manifolded. And preassembled, bolted together 

in a cage. 

Q. Are you responsible for securing 

cylinders within that cradle? 

A. No. 

Q. Okay. And what happened on your 

way -- what did you do next? 

A. After we did the crane stop I had 

two other stops inside there that I had made 

deliveries to. 
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Page 137 

1 JUDGE DAWSON: Okay, you need to 

2 ask him questions. You're leading the witness. 

3 And this is your witness. Ask open -ended 

4 questions. 

5 MR. BRINKER: I apologize. 

6 Q. What did those safety inspections 

7 include? 

8 A. I have a routine that anytime I 

9 want to go back in that truck I visually and 

10 physically check every pallet. 

11 Q. Then what did you do next after 

12 that? 

13 A. After we were finished at GE I was 

14 

15 

16 

17 

18 

19 

20 

21 

22 Q. Okay. Then what happened? 

23 A. After I opened the gate I got back 

24 in the truck and proceeded to pull forward. As 

25 I was pulling forward, the gate, from the wind, 

to take Bob Oestreicher back to the plant. 

Q. Okay. And what did you do? 

A. As we returned to the plant, we 

have gates that are secured, limited access. 

And I pulled into the driveway where Mr. 

Froslear was standing at his car. And I 

stopped at the gate to get out and open the 

gate. 
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1 was starting to blow back towards the truck. I 

2 abruptly hit the brakes to stop. the truck from 

3 proceeding any further, to limit damage if the 

4 gate hit the truck. 

Wheré I was at -- as I was pulling 

through the gate, the gate had actually lined 

up with the driver's side door. And the gate 

was actually closing up through the truck that 

I was able to reach outside the window and push 

the gate back open. 

Q. When you stopped the truck, how 

hard did you apply your brakes? 

A. It was hard enough that, I mean we 

moved in the seat. It was an abrupt stop. 

Q. And then what did you do, after 

that, what did you do? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 A. After I pushed the gate back open, 

18 I pulled in the yard of our plant. And parked 

19 over close to the building for myself and 

20 Oestreicher to get out. 

21 Q. Did you chock the tires? 

22 A. No, I did not. 

23 Q. Why? 

24 A. Airgas' policy for chocking wheels 

25 and codes are during unloading or loading 

Page 138 

VERITEXT NATIONAL COURT REPORTING COMPANY 
1250 EYE STREET - SUITE 1201 - WASHINGTON DC 20005 -- 888 -777 -6690 

629
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 410603      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 608



1 process. Per Mark MacBride who rode with me 

2 this past November. We actually stopped to 

3 take a break and go over my review. And when 

4 we had stopped, I proceeded to put the cones 

5 and wheel chocks out. 

And Mr. MacBride's advice to me 

was, after we sat down inside, "I was not 

trying to be rude and not help you. But you 

did not have to put those out." 

Q: So you got out of the vehicle. 

What was the next thing that happened? 

6 

7 

8 

9 

10 

11 

12 A. Well, after I got out of the 

13 véhicle, as I generally do if I come back in 

14 midday, I go inside to check my mailbox and 

15 generally use the restroom any time I have a 

16 break. 

17 Q. And what's the next thing that 

18 happened in the story here? 

19 

20 

21 

22 

23 

24 

25 

A. As I had went inside I had actually 

at one point made eye contact with Clyde 

Froslear, who was inside the office area as_I 

was in the break area, by our mailboxes. As I 

was standing there, he appeared to look out as 

if he was looking for somebody. Nothing was 

said. He looked, turned and walked away. 

Page 139 

VERITEXT NATIONAL COURT REPORTING COMPANY 
1250 EYE STREET - SUITE 1201 - WASHINGTON DC 20005 -- 888 -777 -6690 

630
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 411604      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 609



1 Q. Did he see you? 

2 A. Yes. We made eye contact. 

3 JUDGE DAWSON: Where was he and 

4 where were you when you made eye contact? 

5 THE WITNESS: There is a door 

6 between our lobby, if you want to call it, and 

7 our office. Where our receptionist sits 

8 leading back to management's office. And he 

9 was standing in that area close to the door. 

10 We were probably within 20 feet from each 

11 other. 

12 JUDGE DAWSON: And where were you? 

13 THE WITNESS: I was standing in by 

14 the mailboxes. 

JUDGE DAWSON: That was before you 

went to -- did you go to the breakroom or you 

went to the restroom? 

THE WITNESS: The restroom was 

after the fact. 

JUDGE DAWSON: Okay. Go on Mr. 

15 

16 

17 

18 

19 

20 

21 Brinker. 

22 Q. And then what happened after that? 

23 A. Shortly after that, I went to use 

24 the restroom before leaving. And as I 

25 proceeded out to my truck, I noticed Clyde 
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1 Froslear standing down the passenger side of 

2 the truck, which would be the opposite side to 

3 this picture, taking a picture with his phone 

4 held up to the truck. 

5 Q. Okay. Did you see each other? 

6 A. Yes -- at that point, no. 

7 Q. And then what happened after you 

8 saw him? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 Q. 

20 A. 

21 Q. 

22 A. 

23 Q. 

24 A. 

25 got up on the back of the truck. 

A. After that I proceeded around the 

driver's side of the truck to go investigate 

what he was looking at. 

Q. Okay. How far were you from him at 

this point? 

A. Upon approaching the back side of 

the truck, he was -- I was on the driver's 

side. He was approximately on the passenger 

side I would say, 10, 15 feet, the width of the 

truck. 

And did you see each other then? 

Yes. 

Did you make eye contact? 

Yes. 

And then what happened next? 

After that, nothing was said. So I 
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1 Q. And when you say "nothing was 

2 said," what do you mean by that? 

3 A. As I -- the controls for that lift 

4 gate are on the passenger side rear, 

5 approximately where Mr. Froslear was standing. 

6 And so I walked to that side to lower the lift 

7 gate so I could go up on the back of the truck 

8 and investigate what he was taking pictures of. 

9 Q. And when you say "nothing was 

10 said," what do you mean by nothing was said? 

11 A. As I walked around the back of the 

12 truck to the controls, he walked in the 

13 building. 

14 Q. So Mr. Froslear didn't say anything 

15 to you? 

16 A. No. 

17 Q. And you didn't say anything to him? 

18 A. No. 

19 JUDGE DAWSON: You walked to the 

20 back of the truck to do what? 

21 THE WITNESS: I seen him taking 

22 pictures. 

23 JUDGE DAWSON: Right. 

24 THE WITNESS: So I walked back to 

25 see what he was taking that picture of, to see 
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1 if he would say something to what the problem 

2 was. Because he's not every day out taking 

3 pictures at the back of trucks. 

4 Q. So after you looked at the back of 

5 the truck, what did you do? 

6 A. After I looked at the back of the 

7 truck I readjusted the cylinders and the 

8 straps. And checked everything else on my 

9 truck and proceeded to leave for the rest of my 

10 route. 

11 Q. And how did you adjust the 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 Q. So you just don't remember? 

22 A. To say how I absolutely put them, 

cylinders? What did you do? 

A. I resituated the cylinders in a 

better position with two straps on them. And 

they were secured, not moving, as they were 

when I undid the straps. 

Q. Could you be more specific with 

where you moved and how you moved the 

cylinders? 

A. No, I cannot. 

23 no. 

24 

25 

Q. But you straightened them up? 

A. I did straighten them up. I do 
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1 remember -- 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. MURPHY: Objection, that's 

leading. And he's already testified about it. 

JUDGE DAWSON: I'm sorry. What was 

the question? 

MR. BRINKER: I said, "Did you 

straighten the cylinders ?" 

JUDGE DAWSON: Okay. I'm going 

overrule that. Because, as you said, he's 

already answered the question. So it wouldn't 

be necessarily leading if he already answered 

the question. 

MR. MURPHY: It's leading because 

he answered it more comprehensively, and now 

counsel's trying to narrow his answer by 

re- asking the question in a different way. 

JUDGE DAWSON: Okay. Then I'll go 

back and reverse. I will sustain that. And 

you can ask open ended questions. 

MR. BRINKER: Okay. 

Q. After you readjusted the straps, 

what did you do in the back of the truck? 

A. I checked the rest of the load, as 

I would do any time that I am on the back of 

the truck. 
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1 JUDGE DAWSON: What was the rest of 

2 the load? 

3 THE WÍTNESS: Well, it was other 

4 cylinders. As you can see in the corner of the 

5 picture, here, was propane cylinders that I 

6 had. 

7 JUDGE DAWSON: No. I only see the 

8 cylinders that were based on previous 

9 testimony, had shifted and that you 

10 straightened. 

11 A. There are, as you can see, right on 

12 the very left side an aluminum Propane 33 

13 cylinder. 

14 

15 

16 

17 

18 

19 

20 Q. 

21 A. 

JUDGE DAWSON: Okay. That looks 

like it's outside the trailer, or outside of 

something. Is that on the truck too? 

THE WITNESS: That is on the truck. 

The picture is taken from outside the trailer. 

JUDGE DAWSON: Okay. 

So is that a separate pallet? 

Yes, sir. 

22 Q. And so these, the hydrogen 

23 cylinders that you were referring to, what were 

24 they in? 

25 A. The propane cylinders were in a 

Page 145 

VERITEXT NATIONAL COURT REPORTING COMPANY 
1250 EYE STREET - SUITE 1201 - WASHINGTON DC 20005 -- 888 -777 -6690 

636
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 417610      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 615



1 metal rack that holds those cylinders. 

2 Q. Is that a 12 -pack cradle? 

3 A. No. 

4 Q. Was there a 12 -pack cradle on the 

5 truck? 

6 A. Yes, there was. 

7 Q. And what was that? 

8 A. There was multiple cradles from the 

9 

10 

11 

12 

13 

14 

15 

16 A. I believe the next time I saw 

17 

18 

19 

20 

21 

22 

23 

24 the yard. And finished my route for that day. 

25 Q. Okay. Could you tell us about the 

GE stops, which were air cradles. Which was 

the crane stop that I was trained on. And then 

the other cradle that was on the truck was, I 

believe it's hydrogen, I believe UPC that is 

specific to a GE customer. 

Q. Okay. What was the next time you 

the saw Froslear? 

Froslear would have been later that week in the 

grievance meeting. 

Q. And I apologize, I skipped a 

question. After you'checked these cylinders 

and got back down, did you continue on with the 

rest of your dai'? What happened next? 

A. Yes, I got back in the truck. Left 
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Page 147 

1 August 5th meeting that you had over your 

2 grievances? 

3 A. The August 5th meeting was, I 

4 believe pertaining to the three -day suspension 

5 that I had served in July for working off the 

6 clock. 

7 Q And did Froslear say anything to 

8 you at that meeting to you about progressive 

9 discipline? 

10 A. No. 

11 Q. And did he say anything to you 

12 about the loose leaning cylinders? 

13 A. No. 

14 Q. Did he mention the word unsecured 

15 load? 

16 A. No. 

17 Q. Could you please tell us about the 

18 August 6th meeting where you received your 

19 written warning? 

20 A. The August 6th meeting was the next 

21 morning. Generally, Barry Perkins had left a 

22 note to stick around for any write up. 

23 Q. And who is Barry Perkins? 

24 A. He is our union steward. 

25 Q. And so who all was in attendance at 
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1 the meeting? 

2 A. I believe myself, Barry Perkins, 

3 Clyde Froslear, and I think Dave Luehrmann. 

4 Q. And when did Froslear first tell 

5 you about the leaning cylinders? 

6 A. This meeting. 

7 Q. And when did he first use the term 

8 "unsecured load "? 

9 A. Generally, when we go into that 

10 meeting, he will hand the write up. And this 

11 is what we're talking about. And I'm sure it 

12 was used after that once I objected to it. 

13 Q. Let's move on to this write up. I 

14 believe it's Joint Exhibit 1. You should have 

15 that up there. If you could just review that 

16 first paragraph there, what was your response 

17 or -- first of all, what was your reaction 

18 after you first read that, that paragraph? 

19 A. My response was I was shocked that 

20 I was being written -up for this. Because I had 

21 addressed the issue and fixed it before leaving 

22 the yard. 

23 Q. And what was your reaction to the 

24 statement, "He saw that you had a pallet on 

25 your truck that was not properly strapped which 
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1 was causing the noise "? 

2 A'. My argument was that these 

3 cylinders, though leaning, as I was told, not 

4 shown, were not making the noise. 

5 Q. And your reaction, what you said 

6 was that those cylinders were not making the 

7 noise? 

8 A. Correct. 

9 Q. And how did you know that? 

10 A. When I got up there to re -strap 

11 those cylinders they were not loose enough to 

12 be making noise. As you can see in that 

13 picture, they are completely touching. You 

14 can't see no air between those, no light, I 

15 should say between those cylinders. 

16 If those cylinders, in my opinion, 

17 were making á noise you would see gaps in 

18 there. Because that's two things hitting 

19 together and making noise. 

20 Q. Is this, in your opinion, something 

21 that happens from time to time? 

22 A. Yes. 

23 Q. And what have you been trained to 

24 do when you notice that'this kind of thing _ 

25 happens? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 A. Yes, I did. 

18 Q. And what was Froslear's response? 

19 A. No, I'm not going to show you. 

20 Q. Did he ever show you the pictures? 

21 A. I think at a later meeting. But 

22 not at that one. 

23 Q. After this meeting, what did you do 

A. We were trained if you find this, 

you hear it, you fix it. So you don't have 

anything making noise. 

Q. Okay. And what did you do after 

this -- I'm sorry. I skipped ahead. What else 

did you say at this meeting? 

A. In this meeting my argument was the 

item that was making the noise on the back of 

my truck was a hydrogen 12 -pack. 

Q. And what was Mr. Froslear's 

response to that? 

A. His response to that was he more or 

less didn't care about that. His concern was 

the leaning cylinders. 

Q. And what did you do -- did you 

request to see the pictures ?. 

24 next? 

25 A. After this meeting, myself and 
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1 

2 

3 

4 

5 

6 

Barry Perkins, as usual after a meeting, we 

proceeded to the lobby and discussed what was 

talked about in the meeting. And at that time 

myself and Perkins discussed him going back in 

there and requesting that it be a verbal. 

Because -- 

7 Q. What do you mean by "verbal "? 

8 A. A verbal warning. I asked him to 

9 

10 

11 

12 

13 

14 

15 A. I've generally been taking notes as 

16 far as meetings and things like that. 

17 Q. Did you take any pictures or 'videos 

18 yourself? 

19 A. Yes, actually. I did take a video 

go in and request if it could be, potentially 

be a verbal. Because this was my first 

instance with -- accused of rattling cylinders. 

Q. And did you do any documentation 

yourself of the truck after this or the 

cylinders? 

20 

21 

22 

23 

24 

25 

because one of the arguments was that the 

object that was making noise was a hydrogen UPC 

12 -pack that I had picked up that Monday at GE. 

It was scheduled to be shipped out to the plant 

that fills it that Thursday of the meeting. 

That morning. I knew it was on the back of 
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1 that truck, getting ready to leave. And that's 

2 why I requested that Mr. Froslear investigate 

3 it further and see that this cradle was the 

4 object making the noise that he heard. 

5 Q. Okay. 

6 A. So when I asked Barry Perkins to go 

7 back in and request the -- that it be a verbal, 

8 at that point I had went outside. And actually 

9 taking a video on my phone of the hydrogen 

10 cradle with the obviously loose cylinder in it. 

11 Q. And did you provide that video to 

12 me? 

13 A. Yes, sir. 

14 Q. What I'm going to do now is show 

15 you the video. And then I'm going to ask you 

16 questions about it afterwards so you can verify 

17 

18 JUDGE DAWSON: I just want a 

19 clarification. You mentioned that you wanted 

20 Mr. Froslear to go and look at this 12 -pack 

21 cradle? 

22 THE WITNESS: Yes. 

23 JUDGE DAWSON: Did you or Mr. 

24 Perkins make that request on August the 6th? 

25 THE WITNESS: I myself did. 
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1 JUDGE DAWSON: When you were in the 

2 meeting, before you left and took the video? 

3 THE WITNESS: Yes. 

4 JUDGE DAWSON: Okay. 

5 Q. So I'm going to play this video now 

6 and ask you questions later about its 

7 authenticity afterwards. 

8 (Video playback.) 

9 

10 (Thereupon, General Counsel Exhibit 

11 5, CD with Video Recording, was 

12 marked for purposes of 

13 identification.) 

14 

15 Q. Okay. So that video -- which I 

16 actually have two copies of here, that I will 

17 mark General Counsel's Exhibit 5. The video 

18 that you just watched, is that the same video 

19 that your recorded? 

20 A. Yes. 

21 Q. And approximately what time did you 

22 take that video? 

23 A. I would say it would have been 

24 after 7. Between 7 and 8 in the morning. 

25 Q. Okay. And what date? 
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1 A. August 6th, I believe. 

2 Q. Okay. And is that the same -- is 

3 that the same cylinder that's on -- 

4 JUDGE DAWSON: And we're talking 

5 about 2015, just for the record. Go on. 

6 Correct? 

7 MR. BRINKER: Yeah, 2015. Did I? 

8 JUDGE DAWSON: You didn't say any 

9 year. I'm just clarifying that for the record. 

10 Q. So that video that you took is no 

11 different -- the video that you just saw is no 

12 different than the video you took on that date? 

13 A. Yes. 

14 MR. BRINKER: That's all the 

15 questions I have at this time. 

16 JUDGE DAWSON: Do you want to admit 

17 the video? 

18 MR. BRINKER: Yes, your Honor. I'd 

19 like to move to admit the video into evidence. 

20 MR. MURPHY: Voir dire, your Honor? 

21 JUDGE DAWSON: Yes, you may. 

22 VOIR DIRE EXAMINATION 

23 BY MR. MURPHY: 

24 

25 

Q. Does the video show you braking? 

A. Me braking? 
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1 Q. Yeah. Did the video show the truck 

2 braking? 

3 A. No. 

4 Q. Does the video show the truck 

5 coming to an abrupt stop? 

6 A. No. That video is on another 

7 driver's truck that left that morning. 

8 Q. The video we just saw was on 

9 another driver's truck that left that morning? 

10 A. Correct. 

11 Q. I don't understand that statement. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Could you please explain? 

A. When we were in the write up 

meeting, and I was informed that Mr. Froslear 

witnessed me pulling in the yard and he heard 

noise. When he said he heard noise, and I got 

up on the truck after that -- to fix those 

cylinders, those cylinders that I fixed were 

not loose enough to be rattling. They did 

shift. There's no denying that. They did 

shift. I did correct those. 

Throughout that day it became 

relevant to me and it became relevant once this 

meeting had occurred that what was rattling on 

the truck was that cradle, which I had no. way 
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1 of controlling. 

2 Q. So I thought your testimony before 

3 -- your testimony before was that it was the 

4 sudden braking that caused the rattling; is 

5 that correct? The fact that you had to come to 

6 a sudden stop? 

7 A. Yes. That would have caused that 

8 to rattle. 

9 Q. And so in the video you're showing 

10 your hand shaking a cylinder, correct? 

11 A. Correct. 

12 Q. But you're not showing the truck -- 

13 you're not showing what sounds that cylinder 

14 would have made had the truck stopped, 

15 abruptly? 

16 A. My simulation of my hand moving the 

17 cylinder would, in my opinion, serve as that 

18 truck coming to an abrupt stop, which would 

19 shake the truck and trailer. 

20 Q. Okay. 

21 MR. MURPHY: I'm not sure it's 

22 relevant anyway. But I object to -- sorry. 

23 JUDGE DAWSON: I'm sorry. Go on, 

24 you finish. 

25 MR. MURPHY: I'm not sure it's 
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1 relevant anyway. But I object to admission of 

2 the video as an extremely unscientific 

3 recreation of what a cylinder would sound like 

4 -- what that particular cylinder would sound 

5 like in a braking situation. 

6 Also there's authenticity problems 

7 with the cylinders on a different date. 

8 There's no evidence that it's the same 

9 cylinders. There's no evidence that they are 

10 load into the 12 -pack the same way. I just, 

11 for multiples reasons, object to admission of 

12 the video. I don't think it's relevant or 

13 helpful at all. 

14 MR. BRINKER: Your Honor, if I can 

15 respond. I think it goes to -- that all goes 

16 to the weight of the evidence, one. But at the 

17 very least it shows that it is possible that 

18 these cylinders, which are not the 

19 responsibility of the driver, they can rattle 

20 and make noise. And there was no investigation 

21 done into what was actually making the noise. 

22 There was just a conclusion that it was these 

23 other cylinders. Not this 12 -pack. 

24 MR. MURPHY: And furthermore, 

25 there's no way to know that the 12 -pack or the 
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1 cylinders weren't modified or tampered with in 

2 some way between the time of the incident and 

3 the time the video was shot. 

4 JUDGE DAWSON: Okay. I'm going to 

5 reserve my ruling on this. I'm going to think 

6 about it. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 JUDGE DAWSON: Okay. So why was a 

18 12 -pack cylinder on your truck on August the 

19 3rd? 

Mr.- Rottinghouse, the cylinders 

that you videoed[sic], where did they come 

from, the 12 -pack. 

THE WITNESS: That 12 -pack is 

generally filled in Lansing, Michigan. It is 

therefore transported on a truck to our 

location. After our location, we deliver it to 

the customer. That customer being General 

Electric, GE. Every stop that we do inside of 

GE -- 

20 

21 

22 

23 

24 

25 

THE WITNESS: That was a 12 -pack 

that I had picked up that morning from GE. 

JUDGE DAWSON: From GE? 

THE WITNESS: Yes. Which is 

traceable by that serial number that I 

recorded. Because every stop at GE, we record 
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1 the serial numbers of the cylinders -- 

2 JUDGE DAWSON: Is that the same 

3 cylinder that you took the video of? 

4 THE WITNESS: Yes. Because I 

5 picked that up on Monday. And it doesn't get 

6 shipped out until Thursday. 

7 JUDGE DAWSON: Okay. And where is 

8 it getting shipped to? 

9 THE WITNESS: It goes to Lansing, 

10 Michigan. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUDGE DAWSON: Okay. From GE to 

Lansing, Michigan? 

THE WITNESS: It goes from GE, on 

our truck, back to our plant. And then from 

our plant to Lansing, Michigan. 

JUDGE DAWSON: So what happens to 

the cylinder at your plant in the interim 

between August the 3rd and August the 6th? 

THE WITNESS: At the end of the day 

that cradle is offloaded and put in a bunker 

with the rest of all the pallets that they 

accumulate to go back that week. 

JUDGE DAWSON: And how do you know 

then that that was the same 12 -pack that you 

brought in on the 3rd. 
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1 THE WITNESS: To my knowledge, the 

2 only customer that we have that takes a UPC 

3 hydrogen cradle is GE. And it can be traced, 

4 like I said, by that serial number. 

5 JUDGE DAWSON: Did you trace the 

6 serial number to see if that was the same one? 

7 THE WITNESS: I did not. 

8 JUDGE DAWSON: Okay. So you don't 

9 know if it was the same one? 

10 THE WITNESS: I am fairly certain 

11 that it was the same cradle. Like I said, our 

12 empty stock is transferred every Thursday, when 

13 we -- 

14 JUDGE DAWSON: And that would've 

15 been the only 12 -pack that would've been in 

16 stock to transport on Thursday? 

17 THE WITNESS: As far as empties, I 

18 would say yes. 

19 JUDGE DAWSON: So they were empty 

20 when you brought them to -- the cradle, the 

21 12 -pack, the cylinders were empty when you 

22 brought them back to your facility? 

23 THE WITNESS: Yes, ma'am. 

24 JUDGE DAWSON: And are they taken 

25 to Lansing to be refilled or are they refilled 
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1 at your facility? 

2 THE WITNESS: They are refilled in 

3 Lansing. 

4 

5 

6 

7 

8 

9 

10 

JUDGE DAWSON: I don't have any 

other questions. 

MR. MURPHY: Additional voir dire? 

JUDGE DAWSON: Go on. 

Q. Between the 3rd, when you drove 

back on the property, and when you shot this 

video on the 6th -- was it the 6th? 

11 A. Yes. Morning of. 

12 Q. Okay. Between the 3rd and the 6th. 

13 And assuming it's the same cage with the same 

14 12 cylinders in it, was that cage and those 

15 cylinders in your possession the entire time, 

16 from the 3rd to the 6th? 

17 A. No. They were in Airgas' 

18 possession. 

19 Q. Is it not conceivable that at some 

20 point a cylinder came lose or a rubber object 

21 that was holding a cylinder in place so it 

22 didn't rattle came out during that time? Is it 

23 not possible? 

24 A. It is possible. 

25 MR. MURPHY: I maintain my 
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1 objection, your Honor. 

2 JUDGE DAWSON: And again, I will 

3 reserve my ruling on this. I mean, if I do 

4 admit it into evidence it will -- I don't know. 

5 I will, give it whatever weight I feel it 

6 deserves. But right now I'm not going rule on 

7 it. Because we don't have a clear chain of 

8 possession of these things. Go on. 

9 MR. BRINKER: That was the last 

10 thing that I had, your Honor. 

11 JUDGE DAWSON: Let's see. Cross 

12 examine? 

13 MR. MURPHY: Off the record, 

14 please? 

15 JUDGE DAWSON: Okay. Off the 

16 record. 

17 (Off the record.) 

18 

19 

20 

21 

22 

23 

24 

25 

JUDGE DAWSON: Back on the record. 

MR. MURPHY: I'd like to make a 

Jenks request to the Counsel for the General 

Counsel for any written statements this witness 

has given as part of the investigation. 

JUDGE DAWSON: Yes. Other than the 

one that you already have -- no, you don't have 

that. That was Mr. Froslear. Yes, definitely. 
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1 And we're going to go off the record so that 

2 Mr. Murphy will have an opportunity to look at 

3 any Jenks statements or affidavits. 

4 We can go off the record. 

5 (Off the record.) 

6 JUDGE DAWSON: Okay. Back on the 

7 record. And do you have questions? 

8 MR. MURPHY: Just one or two, your 

9 Honor. 

10 CROSS EXAMINATION OF STEVEN WAYNE ROTTINGHOUSE, 

11 JR. 

12 BY MR. MURPHY: 

13 Q. Mr. Rottinghouse, during the August 

14 6th, 2015 grievance meeting about this 

15 incident, you previously testified under direct 

16 that Clyde stated the basis for the discipline 

17 was the rattling he heard. Is it not true that 

18 he also stated that the basis for the 

19 discipline was the fact that the cylinders 

20 moved and were tilted? 

21 A. I don't know if he said that. 

22 Q. Okay. I'm referring to your 

23 affidavit that you gave to the Board. 

24 MR. MURPHY: Permission to 

25 approach, your Honor, so I can hand the witness 
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1 a document? 

2 JUDGE DAWSON: Yes. 

3 Q. This is your affidavit in this 

4 case, delivered on 8/27/15. And I'm looking at 

5 page 3. And line 16, beginning with "Froslear 

6 said." Can you just read that? 

7 A. Sure. "Froslear said we did not 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 Q. If you look on Joint Exhibit 1, 

23 

need to do that. This is about the cylinders 

that were leaning. I asked why I was being 

written up for this. And, Froslear said he had 

talked to the driver trainer and cylinders were 

unsecured, and this was the employer's stance 

on it. 

MR. MURPHY: Okay. Thank you. 

Nothing further. Your Honor. 

JUDGE DAWSON: Okay. 

MR. BRINKER: I just have a couple 

quick questions. 

REDIRECT EXAMINATION OF STEVEN WAYNE 

ROTTINGHOUSE, JR. 

BY MR. BRINKER: 

written warning, in your own words, what is he 

24 talking about in the first paragraph? 

25 A. In the first paragraph he states 
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1 that when he was in the parking lot he heard 

2 rattling and saw you pulling to the yard. The 

3 way I take that, he heard something rattling on 

4 the truck. 

5 

6 

7 

8 

9 

10 

JUDGE DAWSON: Right. But it also 

says when he went to investigate the noise he 

saw that you had a pallet on your truck that 

was not properly strapped. Is that -- which 

was causing the noise. Is that not also in the 

first paragraph. 

11 THE WITNESS: Correct. But what it 

12 says following that -- 

13 JUDGE DAWSON: I didn't ask you 

14 anything else. You may proceed; Mr. Brinker. 

15 Q. What does it say after that? What 

16 were you going to say? 

17 A. It was stating that which was 

18 causing the noise. Which was my objection. 

19 JUDGE DAWSON: Yeah. But it's also 

20 clear here, based on the evidence that has been 

21 admitted, that this is also about unsecured 

22 cylinders. Not just about rattling, okay? And 

23 I understand that they can be related. But 

24 there's also -- I mean -- 

25 Q. Did Mr. Froslear say anything -- 
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1 I'll withdraw the question. 

2 MR. BRINKER: That's all I have, 

3 your Honor. 

4 JUDGE DAWSON: All right. And I 

5 understand the evidence also shows that Mr. 

6 Froslear didn't investigate to see what -- when 

7 I say "investigate" did not ask Mr. 

8 Rottinghouse questions on the day of the 

9 incident. I don't know why. But anyway, are 

10 there any other questions for this witness? 

11 MR. BRINKER: No, your Honor. I 

12 don't have any. 

13 MR. MURPHY: None, your Honor. 

14 JUDGE DAWSON: Okay. Mr. 

15 Rottinghouse, I'm going to direct that you not 

16 discuss your testimony or the questions asked 

17 with anyone. You may be excused. 

18 THE WITNESS: Thank you. 

19 JUDGE DAWSON: And we're going to 

20 go off the record. 

21 (Off the record.) 

22 JUDGE DAWSON: We can go back on 

23 the record. And we have our next witness on 

24 behalf of the Charging Party, who was called by 

25 the General Counsel. And, sir, state your 
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1 name, please? And if you would spell your full 

2 name. 

3 THE WITNESS: Robert Oestreicher. 

4 O- E- S- T- R- E- I- C- H -E -R. 

5 JUDGE DAWSON: Okay. And sir, 

6 would you raise your right hand, please? 

7 (Whereupon, 

8 ROBERT OESTREICHER 

9 Was called as a witness by and on behalf of the 

10 Charging Party and, after having been duly 

11 sworn, was examined and testified as follows:) 

12 JUDGE DAWSON: Thank you, sir. You 

13 may lower your hand. And Mr. Brinker will ask 

14 you questions, next. 

15 MR. BRINKER: Yes. 

16 Q. Mr. Oestreicher, what do you do for 

17 a living? 

18 A. Truck driver at Airgas. 

19 Q. And at work, do you supervise 

20 anyone else? 

21 A. No. 

22 Q. What is your involvement with 

23 Teamsters Local 100? Are you a member? 

24 

25 Q. What offices have you held with the 

A. Yes. 
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1 union? 

2 A. None. 

3 Q. None. Okay. Could you walk us 

4 through the events of August 3rd the best that 

5 you can remember them? 

6 A. Okay. 

7 Q. August 3rd, 2015. 

8 A. You mean, like -- I was -- I came 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

in that day to -- I was going to ride with 

Steve. I'm a crane operator, the only crane 

operator we had at the time. I was going to 

ride with Steve to train him on the crane 

truck. So we came in and started our day. And 

we went to a customer. 

And upon our return to the 

facility, we pulled into the parking lot. 

Stopped at the gate. Steve got out of the 

truck. Opened the gate. We started to go 

through the gate. 

As we started to move the truck, I 

yelled that the gate was closing. Steve 

stepped on his brakes real hard. Stopped the 

truck. He reopened the gate. We went through 

the gate. Went into the parking lot to park. 

I got out of the truck. Went into 
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1 the plant at that time. I was sitting at the 

2 table there. And a few minutes later, Steve 

3 had come in and stated that Clyde was out. there 

4 taking pictures of his truck. 

5 Q. I'm sorry.. Mr. Rottinghouse, 

6 Steve? 

7 A. Yes. Came in and we got to 

8 talking. He said Clyde was taking pictures of 

9 his truck. And I asked him what for. And he 

10 said there's some leaning bottles on the truck 

11 at that time. And I had mentioned that you'll 

12 probably get a write up. I think that's -- I 

13 mean -- 

14 Q. Okay. So to back up, when you were 

15 at GE, did you get out of the vehicle with him? 

16 A. Yes. 

17 Q. And did you participate in loading 

18 the cylinders with him? 

19 A. I mainly was instructing, kind of 

20 working with him with the crane. 

21 Q. Did you see him secure the 

22 cylinders? 

23 A. The particular cylinders that we 

24 lifted at GE were 12- packs. Using the crane, 

25 we didn't really move the cylinders. 
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1 Q. Okay. Did you look into the back 

2 of the truck at all during the day? 

3 A. I was up and down on the truck, 

4 through that stop. 

5 Q. Did you notice anything wrong? 

6 A. No. 

7 Q. Were you the one who saw Froslear 

8 taking pictures? 

9 A. No. 

10. Q. Did you see Froslear at all that 

11 day? 

12 A. When we pulled into the parking 

13 lot, he was standing at his car. 

14 Q. Okay. And did you see him after 

15 that at all? 

16 A. No. 

17 Q. Okay. How long have you been 

18 working for the Employer? 

19 A. 31 years. 

20 Q. And have you been a driver that 

21 whole time? 

22 A. Yes. 

23 Q. Okay. In your experience, is it 

24 possible for straps to work their way up or 

25 down a cylinder during transportation? 
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1 A. Yes. 

2 Q. And is this something that happens 

3 in the normal routine? 

4 A. Yes. 

5 Q. Could you tell me what standard 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 A. I don't understand what you mean to 

16 answer that. 

17 Q. Have they told you anything about 

18 major versus minor DOT violations? 

19 A. No. 

20 Q. Have you ever heard that term 

21 before? 

22 A. No. 

23 Q. What, in your experience, is a 

24 driver's responsibility for the 12 -pack 

25 cradles? 

practice is, involving cylinders where the 

straps move? 

A. If they happen to move while you're 

in transportation from stop to stop you would 

notice this when you reached your next stop. 

And you would re- secure them, tighten them up, 

make sure everything's good at that time. 

Q. Is it -- what has the Employer told 

you about major versus minor DOT violations? 
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1 A. Just make sure it's secure on your 

2 truck. 

3 Q. The actual cradle itself? 

4 A. Yes. 

5 Q. Do they have any actual 

6 responsibility inside of the cradle? 

7 A. No. 

8 Q. What are you taught to do when you 

9 hear rattling in a 12 -pack cradle? 

10 A. There's really nothing you can do 

it while you're out on your route. 

12 - Q. Is it -- the cylinders you see 

13 here, did you see these cylinders here earlier 

14 today? 

15 A. That day? 

16 Q. That day. 

17 A. Yes. On the truck? 

18 Q. Correct. 

19 A. I seen the cylinders on the truck 

20 that day. 

21 Q. And when you saw them -- 

22 JUDGE DAWSON: Now, this is not a 

23 12 -pack, correct? 

24 THE WITNESS: No. 

25 Q. Now, from what you see here, what 
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1 is wrong with this picture? 

2 A. They look tight. I don't think 

3 anything is wrong with those. 

4 Q. And the fact that they are leaning, 

5 does that mean they are unsecured? 

6 A. No. 

7 Q. What makes you say that? Could you 

8 explain that a little bit? 

9 A. Within a pallet that's designed for 

10 so many cylinders, if you have fewer cylinders, 

11 they are going to lean regardless how tight 

12 they are. They're tight and secure. They're 

13 not going anywhere. But they can lean left and 

14 right. 

15 Q. And could you explain why it might 

16 be possible that these were leaning and were 

17 not secure, specifically to this picture? 

18 A. Say that again? 

19 Q. When you look at this picture, what 

20 tells you that these are still secure? 

21 A. They're not falling over. They're 

22 not criss- crossed. They're not anything but 

23 standing upright and secure. 

24 Q. And if you pulled into a parking 

25 lot, what would you do with these cylinders? 
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1 A. In that event, probably nothing. 

2 Q. In your experience as a driver, 

3 

4 

5 

6 

7 

8 

9 

10 Q. And I may have asked this before. 

11 But what is the standard practice when a 

12 cylinder will lean? 

13 A. I mean, if it looks out of place, 

14 you would re- secure it. But if the bottle is 

15 typically leaning a little bit, nothing. 

16 MR. BRINKER: Okay. I think that's 

17 all the questions that I have. 

18 JUDGE DAWSON: Okay. Cross? 

19 MR. MURPHY: Yes, your Honor. Just 

20 a few. 

21 CROSS EXAMINATION OF ROB OESTREICHER 

22 BY MR. MURPHY: 

23 Q. What is nesting? 

24 A. Nesting is a formation of the 

25 bottles. 

have you seen cylinders lean before? 

A. Yes. 

Q. Have you ever seen an employee 

disciplined for cylinders that leaned? 

A. No. I don't think anybody's ever 

been written up for leaning cylinders. I don't 

know. 
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1 Q. Explain the formation, please? 

2 A. If you have seven bottles you could 

3 either put like five bottles in the back or two 

4 in front or four in the back and three in the 

5 front. 

6 Q. Okay. Thank you. Is getting into 

7 an accident more serious than clocking in a 

8 minute early? 

9 A. Yes. 

10 Q. Okay. So even though they are both 

11 DOT violations, potentially, you can tell one's 

12 more serious than the other? 

13 A. Yes. 

14 Q. And would it surprise you to learn 

15 that no one who's gotten into an accident has 

16 received, for a first incident of an accident, 

17 no one has ever received less than a written 

18 warning for their first incident of having an 

19 accident? Would it . surprise to learn that? 

20 A. I don't know. 

21 Q. That every time someone's got into 

22 an accident it's been a written warning or 

23 higher? 

24 JUDGE DAWSON: What are you talking 

25 about when you're talking about an accident? 
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1 

2 

3 

4 

5 

MR. MURPHY: A vehicle accident. 

A. Say again? 

JUDGE DAWSON: Okay. Go on. 

A. I'm not sure I'm -- I don't -- 

Q. If you get into an accident, what 

6 level of discipline would you expect to get? 

7 A. I would think a verbal warning. 

8 Q. You would think a verbal warning? 

9 A. Yes. First offense. 

10 Q. And then, if you clocked in a 

il minute early and you were out of service 

12 because you clocked in a minute early, what 

13 level of discipline? 

14 A. Verbal warning. 

'15 Q. And is a verbal warning called -- 

16 part of the progressive discipline as defined 

17 in the collective bargaining agreement? 

18 A. I would say yes. I'm not sure. 

19 Q. You're not sure. Okay. And then, 

20 you said -- this is just for clarification 

21 purposes. But you said you've worked for 

22 Airgas for 31 years. Have you worked for 

23 Airgas for 31 years or have you worked at 

24 Dayton Road for 31 years? 

25 A. I guess I would have to say 
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1 neither. We weren't at that location for 31 

2 years. And it wasn't Airgas for 31 years. 

3 Q. Okay. 

4 JUDGE DAWSON: How long have you 

5 work for Airgas? 

6 THE WITNESS: Actual name Airgas? 

7 Does Airgas count, of the companies they bought 

8 out and became Airgas? 

9 JUDGE DAWSON: How long have you -- 

10 THE WITNESS: I've been with the 

11 same company 31 years. But it's been Airgas 

12 for I guess the last eight years. 

13 Q. So how long have you been at Dayton 

14 Road? 

15 A. I guess we built that when we 

16 became Airgas, eight years. 

17 JUDGE DAWSON: That's still a lot 

18 of experience in my book. 

19 Q. Thank you. Are you married? 

20 A. Yes. 

21 Q. To whom are you married? 

22 A. My wife, Tammy. 

23 Q. And what is you're wife, Tammy's 

24 relationship to the Charging Party? 

25 A. That would be his mother. 
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1 MR. MURPHY: Okay. Nothing 

2 further. 

3 JUDGE DAWSON: Okay. Do you have 

4 anything else Mr. Brinker? 

5 REDIRECT EXAMINATION OE ROB OESTREICHER 

6 BY MR. BRINKER: 

7 Q. Are there any supplies on your 

8 truck to fix a 12 -pack cradle? 

9 A. No. 

10 Q. Is it the responsibility of the 

11 driver to fix 12 -pack cradle? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. No. 

MR. BRINKER: Those are the only 

questions I have. 

JUDGE DAWSON: Are there any other 

questions for this witness? 

MR. MURPHY: No, your Honor. 

JUDGE DAWSON: Okay. Sir, I'm 

going to direct that you not discuss your 

testimony or the questions asked of you with 

anyone. You may be excused. Thank you, sir. 

Off the record. 

(Off the record.) 

JUDGE DAWSON: Okay, we're going to 

go back on the record. And we have our next 
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1 witness here. And good afternoon, sir. Would 

2 you state your for the record and spell it 

3 please. 

4 THE WITNESS: Barry Perkins. 

5 B- A- R -R -Y, P- E- R- K- I -N -S. 

6 JUDGE DAWSON: Please raise your 

7 right hand, sir. 

8 (Whereupon, 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 Q. What is your involvement with 

24 Teamsters Local 100? 

25 A. I'm a union steward. 

BARRY PERKINS 

Was called as a witness by and on behalf of the 

Charging Party and, after having been duly 

sworn, was examined and testified as follows:) 

JUDGE DAWSON: Thank you. You may 

lower your hand. And I'll just ask that you 

please answer verbally and keep your voice up 

for us. And you may proceed, sir. 

Q. Good morning, Mr. Perkins. What is 

it that you do for a living? 

A. I'm a truck driver for Airgas. 

Q. And at work, do you supervise 

anyone else? 

A. No. 
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1 Q. How long have you been -- I'm 

2 sorry. Let me first ask, how long have you 

3 been working for Airgas? 

4 A. Almost 20 years. 

5 Q. And how long have you been a 

6 steward? 

7 A. Eight or nine years. 

8 Q. Do you know how many disciplines 

9 you've sat in on during that time? 

10 A. In excess of 50. 

11 Q. And how many other stewards are 

12 there at the facility? 

13 A. None at this present time. 

14 Q. Could you explain what happened on 

15 August 6th, regarding Rottinghouse's 

16 discipline? 

17 A. On the meeting? 

18 Q. Yeah. Just go through the story 

19 for us. 

20 A. Basically we was called in that 

21 morning about 7, 7:15, roughly. And there was 

22 -- Clyde had stated he was writing Steve up for 

23 some loose cylinders. So I asked Clyde what 

24 had happened. And he said that Steve had 

25 pulled up to the gate -- and I assume Clyde was 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

out in the lot. I think Clyde said he was 

eating his lunch or eating a sandwich. 

Had pulled up into the gate. And 

he had heard cylinders clanging. So at that 

point, I guess Clyde went out and took pictures 

of the cylinders. 

Q. And could the noise that 

Rottinghouse[sic] heard have been made -- first 

of all, what's a 12 -pack cradle? 

10 A. It's a unit of 12 cylinders in a 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 movement. I know, before, I've seem them stick 

24 wood in there, dry wood in between them to keep 

25 them from banging around. 

pallet. It's a permanent pallet. It's a 

cradle that's. permanently put together. 

Q. Do drivers have any involvement 

inside 'of that pallet? Do they fix it or alter 

it or do anything with it in any way? 

A. No. The only thing we might do is 

turn valves off. Other than that, we don't 

have anything to do.with it. 

Q. Is it possible that cylinders 

inside of those 12 -pack cradles would get 

loose? 

A. Yeah, they do. They will have some 
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1 Q. And who is "they "? 

2 A. Whoever is putting the banks 

3 together. 

4 Q. So the person assembling them. Not 

5 the driver's? 

6 A. Right. 

7 Q. Could this noise that 

8 Rottinghouse[sic] heard, from what you 

9 gathered, was he able to pinpoint what the 

10 cause of the noise was? 

11 MR. MURPHY: Objection, leading and 

12 calls for speculation. 

13 JUDGE DAWSON: I'm going to sustain 

14 the objection on leading. 

15 Q. You mentioned that 

16 Rottinghouse[sic] had heard a noise. Did he 

17 indicate what that noise had come from? 

18 JUDGE DAWSON: Excuse me. Do you 

19 mean Mr. Froslear? 

20 Q. I'm sorry. Mr. Froslear. Mr. 

21 Froslear had indicated he heard a noise, to 

22 you? Let me start over here. When did you 

23 first find out that this -- what this 

24 discipline was about? 

25 A. August 6th. 
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1 Q. Okay. And who told you what it was 

2 about? 

3 A. Clyde. 

4 Q. And this is before the meeting 

5 started? 

6 A. No. Steve and I was both called 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 A. No. 

17 Q. Okay. In your experience, what 

in. So it was either before or after. We was 

called into the meeting. 

Q. And what did Froslear tell you 

about -- he had seen? 

A. Said he heard banging cylinders. 

And then he went out and took pictures of some 

cylinders leaning. 

Q. Did he indicate that he did 

anything else to investigate the noise? 

18 

19 

20 

21 

22 

23 

24 

25 

types of things can cause noises on the back of 

the truck? 

A. Pallets that are not -- are bent. 

Loose cylinders. Banging from -- pallets 

banging together. Banks banging together. I 

mean, the cylinders inside the banks, the 

cradles. 

Q. And what steps would you need to go 
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1 through to identify where the noise was coming 

2 from? 

3 A. I would have to get up on the truck 

4 and inspect it. 

5 Q. What do you mean by "inspect "? 

6 A. Get up and make sure all the straps 

7 are secure. Inspect all the banks, if I'm 

8 looking for a noise. Is that what you're 

9 indicating? 

10 Q. I'm not trying to indicate 

11 anything. Would you be able to tell just by 

12 looking at it? 

13 A. No. 

14 Q. What would you have to do? 

15 A. Unless I seen something fell over. 

16 I mean, I would have to physically get up on 

17 the truck and physically inspect every pallet. 

18 Q. Okay. 

19 JUDGE DAWSON: Excuse me, I just 

20 want to clarify, when you use the term "bank" 

21 B- A -N -K, are you referring to -- 

22 THE WITNESS: A cradle. 

23 JUDGE DAWSON: The cradle. Or the 

24 pack. We hear different -- cradle, pack, bag. 

25 THE WITNESS: There's a lot of 
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Page 185 

1 terms for it. 

2 JUDGE DAWSON: Okay. Go on. I 

3 just wanted to clarify that. Go on. 

4 Q. And so during this discipline 

5 meeting, did the subject of progressive 

6 discipline come up at all? 

7 A. Being written up? 

8 Q. Yeah, as far as the severity of the 

9 discipline? 

10 A. Yeah. He stated that Steve was 

11 getting a written warning. 

12 Q. Did you ask why it was a written 

13 warning instead of something else? 

14 A. Basically it was brought up. I 

15 can't remember if Steve asked the question why 

16 this wasn't a verbal or if I asked why wasn't 

17 this a verbal or a written? And basically 

18 Clyde's response was that it was a serious DOT 

19 violation. 

20 Q. What have you been taught at Airgas 

21 as far as -- what have you been taught is a 

22 serious violation versus a not serious 

23 violation? 

24 A. I can't answer that. 

25 Q. Why can't you answer it? 
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1 A. Because I don't knów what -- I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 Q. And so in your experience -- you 

13 said you were a driver. In your experience, is 

14 it possible -- how often -- I apologize. In 

15 your experience, is it possible that cylinders 

16 could become loose but not secure -- I'm sorry. 

17 Could shift but still be secure? 

18 A. Sure. 

19 Q. Could you give me an example? 

20 A. Example of -- you'll have to -- 

21 Q. Can you give me an example of when 

22 cylinders might shift but are still secure? 

23 A. Well, that happens frequently. I 

24 mean the straps, if you don't have those straps 

25 exactly right on those cylinders the vibration, 

mean, I know what DOT violations are. But I 

can't tell you what a serious DOT violation -- 

I mean, a backing accident, I guess, could be a 

serious violation. Cylinders falling off the 

truck, that could be. There's numerous things 

that could be serious DOT violations. 

Q. Have you ever heard of leaning 

cylinders being referred to as a serious DOT 

violation? 

A. Just in Steve's case. 
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1 

2 

3 

4 

5 

6 

7 

going down the road, or any kind of shift, it 

holds -- anything will drop those straps. 

Now, the straps are still around 

and the cylinders are still secure. But there 

might be sway in the cylinders. 

Q. Now, did you see these cylinders 

before this meeting? 

8 A. In the picture? 

9 Q. Yes. In the picture. 

10 A. No. 

11 Q. Did you see this picture during the 

12 meeting? 

13 A. No. 

14 Q. When was the first time you saw 

15 this picture? 

16 A. Right after Steve and I finished 

17 our meeting, Clyde ended up showing me the 

18 picture. 

19 Q. And if you take a look at this 

20 

21 

22 

23 

24 

25 

picture now, what did Mr. Rottinghouse do wrong 

in this picture, as far as securing the 

cylinders? 

A. The cylinders look secure. The 

straps go around. All I can tell you is that 

these pallets are not designed to hold three or 
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1 

2 

3 

4 

5 

6 

7 

8 

four cylinders. They are designed to hold 14 

cylinders, or 10 or eight. But when you start 

getting three or four cylinders, and it's hard 

to secure these cylinders. 

Q. Now, obviously you don't have the 

ability to physically check these. You're just 

looking at it right here. But looking at it, 

are these cylinders in danger of coming loose? 

9 A. No. 

10 Q. Have you ever, in your experience 

11 as a steward, have you ever heard of. another 

12 employee being disciplined for cylinders that 

13 look like this? 

14 A. No. I can tell you Bill Huff was 

15 written up a fewer years back for cylinders 

16 actually coming out of the pallet. But that 

17 was, they were laying in the center aisle. But 

18 not on this case, no. 

19 Q. And by "laying in the center 

20 aisle," what do you mean there? 

21 A. They had come completely out of the 

22 straps, out of the pallet, and was laying in 

23 the center aisle of the truck. 

24 

25 versus minor, would you say that that is at the 

Q. Now, if we're talking serious 
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1 same level of seriousness as what you're seeing 

2 here? 

3 A. I would consider Bill Huff's 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

incident more serious. They could've fell off 

the back of the truck. In this case, the 

cylinders are upright. They have a little lean 

to them. But the straps are around them and 

they're secure. 

Q. And if this was your truck, what 

would you do if you pulled into the lot and you 

noticed they looked like that? 

A. I would straighten them. I would 

attempt to re- strap. But that would be it. 

JUDGE DAWSON: Have you ever seen 

cylinders leaning such as those in the picture, 

Joint Exhibit 2, that's on this screen, before? 

THE WITNESS: Sure, yes. 

JUDGE DAWSON: Okay. I mean, in 

trucks of other drivers other than Mr. 

Rottinghouse? 

THE WITNESS: No. I can personally 

vouch that I have seen it on my truck before. 

JUDGE DAWSON: Okay. 

Q. As far as your training that you've 

received, is it appropriate to periodically 
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1 check the backs of your truck throughout the 

2 day? 

3 A. Yeah. A route driver would check 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 A. To make sure you have a secure load 

14 all day. 

15 Q. And if -- how common is it that 

16 someone would have to readjust their straps 

17 throughout the day? 

18 A. Very common. 

19 Q. And just to be clear, you have seen 

20 cylinders leaning like this before, at least in 

21 your own truck? 

22 A. Right. That's why I do a 50 -mile 

23 inspection. I'm an interbranch driver. So I 

24 have to do an inspection every 50 miles. Or 

25 after 50 miles. Let's just say that. 

their route at every stop. 

Q. And why would they do that? 

A. They were physically delivering to 

every stop. So they're automatically getting 

up on their truck. And as they're going down 

to unload cylinders they're looking up and down 

the aisle way to check their cylinders. 

Q. And why, as far as you know, why is 

that policy in place? 
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1 JUDGE DAWSON: Are you saying 

2 "interbranch "? 

3 THE WITNESS: Interbranch, yeah. 

4 JUDGE DAWSON: What does that mean? 

5 THE WITNESS: It's an Airgas to 

6 Airgas location. 

7 Q. And I apologize if I asked this 

8 question already. But have you seen any other 

9 employees disciplined for leaning cylinders? 

10 A. No. 

11 MR. BRINKER: Okay. I don't have 

12 any more questions, your Honor. 

13 JUDGE DAWSON: Okay. Cross? 

14 MR. MURPHY: Nothing, your Honor. 

15 JUDGE DAWSON: Okay. Mr. Perkins, 

16 I will direct that you not discuss your 

17 testimony or the questions asked with anyone. 

18 And you may be excused. Thank you. 

19 THE WITNESS: Thank you. 

20 JUDGE DAWSON: And we can go off 

21 the record. 

22 (Off the record.) 

23 JUDGE DAWSON: Back on the record. 

24 And Mr. Brinker, have you concluded with your 

25 case, with your witnesses, sir? 
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1 MR. BRINKER: Yes, your Honor. 

2 JUDGE DAWSON: Okay. Are you 

3 resting? 

4 

5 

6 

7 

8 

9 

10 

11 And I would ask that you all would 

12 revisit or discuss trying to resolve the case 

13 in some way. You know, I know we had talked on 

14 the phone about different ways about, you know 

15 -- I know one of the requests, reducing to a 

16 verbal warning or -- there may be other ways 

17 that you can resolve it. Perhaps shortening 

18 the length of the discipline in the file. I 

19 don't know how long it would stay in the file. 

20 I don't know what the policy is or what here. 

21 But there are different ways to try 

22 to resolve things. So anyway, that's it. And 

23 I'll see you all back at 2:45. Thank you. 

24 (Off the record.) 

25 JUDGE DAWSON: We're going to go 

MR. BRINKER: Yes. We will rest. 

JUDGE DAWSON: Okay. Then you're 

resting. We're going to take a break. And if 

you all will be back here at -- I'm going by 

this clock. It's 1:53. But if you would be 

back here at 2:45, okay? And we'll resume at 

that time. 
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1 back on record. And we are starting with the 

2 Respondent's case. And he is recalling 

3 Mr. MacBride. And Mr. MacBride, you are still 

4 under oath. Do you understand that, sir? 

5 THE WITNESS: I do. 

6 JUDGE DAWSON: You may proceed, Mr. 

7 Murphy. 

8 MR. MURPHY: Thank you. 

9 DIRECT EXAMINATION OF MARK MacBRIDE 

10 BY MR. MURPHY: 

11 Q. Mark, how long have you been with 

12 the company? 

13 A. Next month there would be 22 years. 

14 Q. And your current position is what? 

15 A. Driver trainer. 

16 Q. And how long have you held that 

17 position? 

18 A. Going on four years. 

19 Q. And what are your responsibilities 

20 in that position? 

21 A. I work with all new incoming 

22 drivers. Train them on all policies, safety 

23 procedures. And different tasks they're going 

24 to perform. Then I do a 90 -day follow -up. 

25 Review policies and procedures. And then once 
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1 a year I arrive with all my current drivers and 

2 review policies and procedures and go over 

3 safety. DOT compliance. Update any new safety 

4 policies or things coming out. 

5 Q. So are you the person with primary 

6 responsibility for making sure drivers are 

7 properly trained? 

8 

9 

10 

11 

12 

13 

14 

15 drivers? 

16 A. I do with every driver once a year. 

17 

A. On policies and procedures, yes. 

JUDGE DAWSON: And you've done that 

for four years with new drivers? 

THE WITNESS: Yes. New and 

current. Both. 

JUDGE DAWSON: Okay. 

Q. How do you do it for current 

18 

19 

20 

21 

22 

23 

24 

Spend a whole day with them. Generally a whole 

day. And we have a form that we go over, with 

all the policies and procedures. And we 

discuss, at the end of the trip, anything they 

don't do or there's a problem, I kind of 

highlight it. At the end of the trip I'll 

review it. And go over that with them and 

point out what I need them to work on. 

25 Q. Thank you. In the normal course of 
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1 driving, do properly strapped cylinders move? 

2 A. I would say no. 

3 Q. Do they tilt? 

4 A. No. 

5 Q. Do they shift? 

6 A. No. 

7 Q. Describe the normal course of 

8 driving, please? 

9 A. If you have a correct following 

10 distance and you're traveling at correct speed 

11 and you need to come to a stop, at that point, 

12 or a turn, your cylinders should not move at 

13 all. 

14 Q. What about typical ground 

15 vibrations from -- 

16 A. Hitting a bump? 

17 Q. Hitting a bump. 

18 A. No. If cylinders are strapped, 

19 they should not move. 

20 Q. Is it a common occurrence for 

21 cylinders to shift, tilt or otherwise move 

22 during the normal course of travel? 

23 MR. BRINKER: I'm going to object 

24 to leading. 

25 JUDGE DAWSON: I'm going to 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

overrule. I'm sorry. I'm going to sustain the 

objection. This is your witness. 

Q. Okay. In the normal course of 

driving, do cylinders move? 

A. No. 

Q. Then why do we have a rule to check 

the cylinders every 50 miles? 

A. Just to review and be cautious with 

carrying hazardous material. So everybody on 

the road -- a road driver, at least every 50 

miles, has to stop and check their load. 

Q. Okay. Now, this is the first we've 

heard of "road driver." What is this 

distinction you seem to be indicating? 

A. The distinction is that road driver 

is traveling more than let's say 50 to 100 

miles in one direction. A city driver is going 

in and out of parking lots constantly. 

Q. Does the 50 -mile recheck rule apply 

to city drivers? 

21 A. No. Because the opinion is they're 

22 on their truck within 50 miles. 

23 Q. I see. Thank you. 

24 JUDGE DAWSON: I'm sorry, what was 

25 Mr. Rottinghouse, city or road? 
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1 THE WITNESS: He does everything 

2 for us. So on that day, I'm not exactly sure 

3 what his route was. 

4 JUDGE DAWSON: So he does road and 

5 city driving? 

6 THE WITNESS: Yes. Mr. 

7 Rottinghouse does both. 

8 JUDGE DAWSON: Okay. Go on. 

9 Q. If he was on the GE run, would that 

10 have been city or road? 

11 A. That would've been city. 

12 Q. Now, you testified before that 

13 slamming on brakes could cause movement of 

14 cylinders, correct? 

15 A. Excessive slamming on brakes could 

16 cause moving of cylinders. 

17 Q. What is your definition of slamming 

18 on brakes? 

19 A. Going 40, 50 miles an hour and 

20 slamming on the brakes to the point you're 

21 almost skidding would be excessive. 

22 Q. And in that situation, one could 

23 expect some movement of cylinders even if they 

24 were properly strapped? 

25 A. I'd say properly strapped -- no. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 A. Are we speaking of the Cincinnati 

14 Dayton Road property? 

15 Q. Yes. 

16 A. Okay. I've been on that property 

17 several times. 

18 Q. So you're starting from a stopped 

19 

Properly strapped cylinders should not move on 

your truck. Improperly strapped cylinders will 

move on your truck. 

JUDGE DAWSON: Can't have it both 

ways. But go on. 

Q. Well, let me ask this to help get 

some clarification. If you're stopped at a 

gate. You get out to open the gate. You get 

back in the truck. And you start to proceed 

through the open gate. And then, for whatever 

reason, when the cab is lined up with the gate 

you have to suddenly stop? 

20 

21 

22 

23 

24 

position. You start to proceed through an open 

gate. When your cab is lined up with the open 

gate, you have to slam on the brakes. Is that 

enough of a hard stop to cause properly 

strapped cylinders to move? 

A. I would say no. 

25 MR. BRINKER: Objection, leading. 
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1 JUDGE DAWSON: I'm going to sustain 

2 the objection. 

3 MR. MURPHY: Well, there's been a 

4 lot of testimony put on through 611C witnesses 

5 about sudden braking causing properly strapped 

6 or improperly strapped cylinders to move. 

7 To the extent that this witness can 

8 testify as someone very knowledgeable about 

9 procedures and about strapping, I have to be 

10 able to ask him whether moving from a 

11 stationary position for a very brief period in 

12 time is enough of a sudden stop to cause 

13 cylinder shifting. 

14 I don't really see how I can ask 

15 the question with without using the phrase 

16 "cylinders moving" or "sudden stop." How do I 

17 ask that without using those terms? 

18 JUDGE DAWSON: I'm going to reverse 

19 my ruling and I'm going to allow it as a 

20 hypothetical situation. 

21 MR. MURPHY: Thank you. 

22 Q. So starting from a stopped 

23 position, starting to move, enough distance to 

24 start to move through an open gate, for 

25 instance, where your cab is lined up with the 
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2 

3 

4 

5 

6 

7 

8 

opening. And then having to stop again, 

suddenly. Is that enough of a rapid 

deceleration or a sudden stop to cause properly 

strapped cylinders to shift? 

A. I would say absolutely not. 

Q. Okay. Would they shift if they 

were improperly strapped? 

A. Yes. 

9 Q. Okay. So describe for me what sort 

10 of sudden stop would cause properly strapped 

11 cylinders to shift, potentially, in your 

12 experience? 

13 A. Rear ending another vehicle. 

14 Q. Okay. 

15 A. 15 to 20 mile an hour, mashing your 

16 brakes. We have what we call an alarm on our 

17 trucks. And more than seven miles an hour in 

18 less than three seconds, it alarms our trucks. 

19 And that's considered a sudden stop, a term we 

20 use. 

21 JUDGE DAWSON: What is the alarm on 

22 the truck? 

23 THE WITNESS: We have onboard 

24 logging systems that we're installing. 

25 JUDGE DAWSON: That you're 

Page 200 

VERITEXT NATIONAL COURT REPORTING COMPANY 
1250 EYE STREET - SUITE 1201 - WASHINGTON DC 20005 -- 888 -777 -6690 

691
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 472665      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 670



1 installing now? Were they installed then? 

2 THE WITNESS: I don't know that. 

3 JUDGE DAWSON: Then it's not 

4 relevant. 

5 MR. MURPHY: Agreed. 

6 MR. MURPHY: Thank you. Nothing 

7 further. 

8 JUDGE DAWSON: Do you have 

9 questions, Mr. Brinker? 

10 MR. BRINKER: I do, your Honor. Íf 

11 I could just have one minute to review. 

12 CROSS EXAMINATION OF MARK MacBRIDE 

13 BY MR. BRINKER: 

14 Q. Mr. MacBride, in your experience as 

15 a driver trainer, have you ridden with other 

16 drivers where cylinders were not properly 

17 strapped? 

18 A. I have. 

19 Q. You have. So you've seen it 

20 before? 

21 A. Yes. 

22 Q. Were those, as far as you know, did 

23 you tell anyone in management that those 

24 cylinders weren't strapped? 

25 A. I have. 
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1 Q. And what happened with those 

2 employees? 

3 A. To be honest with you, I don't 

4 administer any discipline. But I know there 

5 has been some sort of discipline. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 A. Airgas policy is two. 

25 Q. Two straps? 

Q. There has been? 

A. Yes. 

JUDGE DAWSON: Has that been more 

than one time? 

THE WITNESS: Generally when I'm 

riding with the guys, and I see something 

wrong, we fix it at the scene. But while I'm 

riding with them, I stop them then and tell 

them -- because I'm not allowed to let them 

perform an unsafe act. But if I walk in -- and 

I have, it just recently happened. I walk on a 

truck and a guy has cylinders unstrapped -- and 

he was written up for that. Because he had one 

strap on all his cylinders. Nothing was loose 

that I could see. But they had one strap. 

Q. So it's proper fastening if you 

have one strap? Or do you need to have two 

straps? 

Page 202 

VERITEXT NATIONAL COURT REPORTING COMPANY 
1250 EYE STREET - SUITE 1201 - WASHINGTON DC 20005 -- 888 -777 -6690 

693
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 474667      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 672



1 A. On all cylinders. 

2 Q. And I apologize, let me pull this 

3 picture up here. As far as you're aware -- so 

4 if you're looking at Joint Exhibit 2, here, 

5 these two -- this picture, what is -- how many 

6 straps are on these cylinders? 

7 A. There are two. 

8 Q. Getting back to these other drivers 

9 that you have seen with loose straps, you said 

10 a couple different things. Did you tell a 

11 manager every time that you saw loose 

12 cylinders? 

13 A. I write it down. 

14 Q. But did you tell management? 

15 A. On my documentation I present that 

16 to the driver. And I present it to the 

17 management. 

18 Q. And as far as you're aware, you saw 

19 drivers with loose cylinders at the Cincinnati 

20 Dayton facility? 

21 A. The last time? No. 

22 Q. I mean ever. 

23 A. I can't say that. 

24 Q. You don't know one way or the 

25 other? 
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1 

2 

3 

4 

5. 

6 

7 

8 

9 

JUDGE DAWSON: You can't say what? 

THE WITNESS: I can't say -- I 

mean, to pinpoint -- have I seen any driver 

there with loose cylinders? 

Q. Yes. 

A. I don't remember seeing anybody 

that, definitely, it was loose. 

Q. So you haven't seen them or you 

don't know if you saw them or not? 

10 A. I'm going to say I haven't. 

11 Q. You have not seen them? 

12 JUDGE DAWSON: You just testified 

13 that you've seen it when you're riding with 

14 them. 

15 THE WITNESS: Not at their plant. 

16 JUDGE DAWSON: These have been 

17 employees from other plants. So when you just 

18 testified that you had ridden with, done your 

19 rides with the employees and the driver's, and 

20 you've seen some cylinders not properly 

21 strapped, so you're saying those were employees 

22 of another plant or another company or what? 

23 THE WITNESS: At other facilities. 

24 JUDGE DAWSON: At other facilities? 

25 THE WITNESS: Yeah. I have 17 
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1 locations. 

2 JUDGE DAWSON: Okay. So does Mr. 

3 Froslear have anything to do with those 

4 locations? 

5 THE WITNESS: He would have to do 

6 with five of those other locations. 

7 JUDGE DAWSON: Okay. Go on. 

8 Q. Do you have of any knowledge, one 

9 way or the other of any other drivers who have 

10 been, who have received written warnings for 

11 cylinders that were leaning? 

12 A. That were leaning? I can't say 

13 particularly for lean. But I know other 

14 drivers might -- that have been written up for 

15 loose cylinders. 

16 Q. For loose cylinders. And what is 

17 your definition of "loose cylinders "? 

18 A. Anything that moves. Period. 

19 Q. You had talked about the difference 

20 between city drivers and road drivers. Could 

21 you -- you said that city drivers do 

22 inspections every 50 miles. However this does 

23 not apply to -- road drivers do checks over 50 

24 miles. But city drivers, they don't do them 

25 every 50 miles. And that's because they do 
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1 

2 

3 

4 

5 

6 

7 

8 

those checks between the two stops, correct? 

A. They're up on their trucks 

constantly. So, yes. 

Q. And when they go up on their 

trucks, they check the cylinders. And what if 

they noticed that cylinders were tilted or 

loose or the straps weren't as tight as they 

should be? What would they do? 

9 A. They would straighten them up. 

10 Q. Does that happen on occasion? 

11 A. I would say it could. 

12 Q. It could. Does it, in your 

13 experience? 

14 A. Yes, I've seen it before. 

15 Q. Okay. So you've been there for 22 

16 

17 

18 

19 

20 

21 

22 Q. And to your knowledge, were those 

23 employees given any sort of discipline for 

24 that? 

25 A. I don't believe so. 

years. How often do you see somebody go check 

their load and retighten it in the middle of 

their day? How often does that happen? 

A. I've been doing this job for four 

years. I've been in 500 trucks. Probably a 

couple dozen times. 
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1 Q. Okay. What is the difference 

2 between a severe -- I'm sorry, a severe DOT 

3 violation and a minor DOT violation? 

4 A. The difference is categorizing 

5 compliance safety and accountability catalog is 

6 -- detriment to life and longevity of the 

7 penalties. And what it is, the severity of the 

8 penalty is based on how much damage it could do 

9 to person and /or society. So the question, you 

10 want to know what the difference in penalties? 

11 Q. Yes. What's the difference? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Unsecure load is just something 

that the federal motor carriers cracks down on 

everybody. And it's a huge penalty because it 

can go from loads falling off on the side of 

the road, to driving down the road and a 

cylinder bouncing off your truck and going 

through a windshield, to a cylinder -- 

In a pallet of 12 cylinders, and 

I've seen a guy get up on a truck. Take two 

hands, and if he moves it that's considered an 

out -of- service violation. So the severity is 

pretty big. It's a broad range. 

Q. Okay. Have you ever -- 

JUDGE DAWSON: Excuse me. I have a 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

question. About this picture, here, from Joint 

Exhibit 2, these cylinders, are they free 

standing with straps around them? And not just 

these cylinders. But I guess any cylinders, 

other than the one -- well, maybe those two, 

are they strapped to the truck or the trailer 

or whatever, or are they just in straps, 

sitting on the back of a truck? 

THE WITNESS: They're in a pallet. 

There's a steel pallet that those straps are 

coming through. And that's over what we call a 

tombstone. It's an 18 -inch piece of steel. It 

slides over top of that. And then we have a 

strap that goes over that, and straps the 

pallet down to the tombstone. 

JUDGE DAWSON: So they are attached 

to something. 

THE WITNESS: The cylinders aren't. 

The pallet is. The pallet's attached to the 

truck. The cylinder is then attached to the 

pallet. 

22 JUDGE DAWSON: Okay. All right. 

23 Go on, Mr. Brinker. 

24 Q. From looking at this picture, and 

25 seeing the tilt there, are these cylinders in 
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1 danger of flying off the vehicle? 

2 A. At that moment, they're going to 

3 move again. 

4 Q. But they're not in danger of coming 

5 off the vehicle? 

6 A. If they move, that cylinder will -- 

7 Q. Can you answer the question yes or 

8 no? 

9 A. Are they in danger of flying off 

10 the vehicle? 

11 Q. Are they in danger of coming off 

12 the vehicle, the way they're positioned now? 

13 A. Yes. They're loose. 

14 Q. So they are in danger of coming off 

15 the vehicle in this? 

16 A. Yes. 

17 JUDGE DAWSON: And you think 

18 they're loose for what reason? 

19 A. Because there's no way those 

20 cylinders were loaded at that angle. So they 

21 had to move. 

22 JUDGE DAWSON: So if they moved at 

23 all, they were loose? 

24 THE WITNESS: Yes. 

25 Q. But if they move at all, that means 
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1 that they are in danger of coming off of the 

2 vehicle? 

3 A. They can move, they're loose. 

4 Q. And this is across the board, no 

5 matter what, if they move at all they're in 

6 danger of going off of the vehicle? 

7 A. If they move they're considered an 

8 unsecure load. 

9 Q. And you have seen cylinders move 

10 before when you've ridden along with other, 

11 employees, correct? 

12 A. Yes. 

13 Q. Okay. And you're alleging that 

14 this is a -- is this a severe DOT violation? 

15 A. Yes. 

16 Q. Okay. 

17 A. Yes. Out -of- service is severe. 

18 Q. And so each of these employees, 

19 every time that management was notified -- that 

20 a severe DOT violation occurred when you were 

21 on the vehicle with them? 

22 A. I wrote it down that they had 

23 cylinders that were moving, yes. 

24 Q. Okay. Did you explain to 

25 management that this was a severe DOT 
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1 violation? 

2 A. 

3 Q. 

4 A. 

5 

6 

7 

8 

9 

10 

11 

12 

Yes. 

Every time? 

Every time. 

MR. BRINKER: That may be all the 

questions I have for you right now. 

Q. You mentioned rear ending another 

vehicle would move cylinders. Getting into an 

accident in your truck, is that a more severe 

violation than having cylinders that tilt? 

A. I would say getting into an 

accident is more severe, yes. 

13 Q. Would cylinders coming, actually 

14 coming.loose, not just tilting, but coming out 

15 of their straps and are freely moving inside 

16 the pallet on the back of the truck, is that 

17 more severe? 

18 A. That's the end of the -- this is 

19 moving towards that. So I'd say moving 

20 cylinders are moving cylinders, in my opinion. 

21 Q. Okay. And that's your opinion. 

22 Have you seen -- in your experience on the 

23 road, have you seen a Department of 

24 Transportation, personally seen someone with 

25 the Department of Transportation give the same 
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1 warning or whatever happens, the punitive 

2 process there, do they give the same sort of 

3 punitive penalty for these leaning cylinders 

4 and for cylinders that are freely moving about 

5 the back of the truck? 

6 A. Yes. It's out -of- service because 

7 it's an insecure load. That's how they write 

8 it. 

9 Q. So it's the same one? 

10 A. Yes. They write it the same way. 

11 Q. Have you seen any DOT employee 

12 write up anyone at the Cincinnati Dayton 

13 facility for leaning cylinders before? 

14 A. I have not. 

15 Q. Okay. Have you seen them for other 

16 facilities? 

17 A. I have. 

18 Q. And do you have any idea of whether 

19 or not those employees were given written 

20 warnings? 

21 A. Yes. 

22 Q. They were? 

23 A. Yes. Our out -of- service violations 

24 receive written warnings. 

25 Q. And when that happened, they were 
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1 driving on the public streets, correct? 

2 A. Yes. 

3 Q. To your knowledge, did Mr. 

4 Rottinghouse ever drive this on public streets? 

5 A. I have no -- the way I understand 

6 it, he pulled into the parking lot. So yes, he 

7 was on a public street. 

8 Q. Do you know if they were loose when 

9 he was on the public street, or was it -- you 

10 don't know one way or the other? 

11 A. No. 

12 Q. And I believe we went over this 

13 already. But when you would look at the back 

14 of your truck and see something like that, the 

15 proper action is to what? 

16 A. Stop the truck. Get out and fix 

17 it. 

18 Q. Now, if you as a manager saw this, 

19 if you pulled into the lot and you saw him with 

20 these cylinders like this, what you would you 

21 do? 

22 A. If he was not around his truck, I'd 

23 go find my driver that was doing it. And get 

24 him out there and tell him, you're driving 

25 around with loose cylinders, let's get up and 
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1 fix your truck. That's what I would do. 

2 MR. BRINKER: That's all the 

3 questions I have. 

4 JUDGE DAWSON: Okay, any more? 

5 MR. MURPHY: Nothing more. And we 

6 rest. 

7 JUDGE DAWSON: Okay. Sir, I will 

8 direct that you not discuss your testimony, as 

9 I said before, or questions asked with anyone. 

10 And thank you. You may be excused. 

11 Okay. We can go off the record. 

12 (Off the record.) 

13 JUDGE DAWSON: Okay. We can go 

14 back on the record. We've concluded with the 

15 testimony in this case. And notifying, I will 

16 prepare and file with the Board my decision in 

17 this proceeding. And a copy will be served on 

18 each of the parties. 

19 You are reminded to refer to the 

20 Board's rules and regulations for information 

21 regarding the filing of briefs and proposed 

22 findings for my consideration. And regarding 

23 procedures before the Board after the issuance 

24 of a judge's decision. 

25 Now that all the evidence is in, 
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1 you have a better opportunity to assess your 

2 chances regarding the outcome of the issues 

3 than you had at the onset or the outset of the 

4 trial. All parties should carefully weigh the 

5 risks entailed and decide whether an amicable 

6 settlement of the issues might not offer a more 

7 satisfactory solution. 

8 And I will say on the record what I 

9 have said on and off the record, that I think 

10 that would be best in this case. 

11 Settlement may be arranged now or 

12 at any time before I issue my decision. If 

13 it's after now or today, then you need to 

14 notify me that that is what you are doing as 

15 soon as possible. 

16 I will allow until March 22nd, 2016 

17 for the parties to file their briefs and any 

18 proposed findings and conclusions. And that 

19 date is no more than 35 days -- or it is 35 

20 days from the close of the hearing, which would 

21 be today. And if anybody wants to double check 

22 me on the that 35 days, feel free to do so. 

23 And briefs should be filed directly 

24 with the Judge's Division in Washington D.C., 

25 regardless of whether they are mailed or 
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1 e- filed. 

2 Any requests for an extension of 

3 time for the filing of briefs must be made in 

4 writing to either the Chief Judge or the Deputy 

5 Judge. That would be Judge Gionacci or Judge 

6 Amchan in Washington D.C., and served on the 

7 other parties. 

8 The positions of the parties 

9 regarding the extension should be obtained and 

10 set forth in the request. It is a policy of 

11 the Division of Judges to grant discretionary 

12 extensions only when they are clearly 

13 justified. Requests for extensions must 

14 contain specific reasons and show that the 

15 requesting party cannot reasonably meet the 

16 current deadline. 

17 And with extensions, as always -- 

-18 it's always better if everybody can agree on an 

19 extension, or to get everyone else's consent 

20 before filing the motion for the extension. 

21 And it's also best to do it as soon as 

22 possible, if you think that you may not be able 

23 to reasonably meet the deadline. 

24 And therefore, nothing further. 

25 And I thank you all for your presentations of 
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1 -- efficient presentations of your cases. And 

2 your professionalism in handling your cases 

3 before me today. 

4 And at this time the trial is 

5 closed, officially closed. And we are going 

6 off the record. 

7 (Off the record.) 

8 JUDGE DAWSON: Back on the record. 

9 I'm sorry. We're back on the record. I am 

10 reopening the record because I did not rule on 

11 General Counsel Exhibit 5, the videotape. And 

12 I said that I was reserving my ruling, and I 

13 didn't go back. 

14 I am going to admit it into the 

15 record. And I will give it whatever weight 

16 that I feel it deserves, if any. And your 

17 objection was recorded on the record. And I 

18 understand the objection, and I will give it 

19 whatever weight I feel it deserves. So that's 

20 it. I think that's everything. 

21 Thank you all again. And now the 

22 record is officially closed. 

23 (Thereupon the hearing concluded at 

24 3:34 p.m.) 

25 
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1 CERTIFICATION. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 My commission expires July 27, 2016. 

21 

22 

23 

24 

25 

This is to certify that the attached 

proceedings before the National Labor Relations 

Board (NLRB), Region 9 In the Matter of AIRGAS 

USA LLC, and STEVEN WAYNE ROTTINGHOUSE, JR. 

Case No. 09 -CA- 158662, at Cincinnati, Ohio on 

February 16th, 2016, was held according to the 

record, and that this is the original, 

complete, and true and accurate transcript that 

has been compared to the recording, at the 

hearing, that the exhibits are complete and no 

exhibits received in evidence or in the 

rejected exhibit files were missing. 

Daniel R. Cuff, Notary Public 

within and for the State of Ohio. 
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AGREEMENT 

Between 

TRUCK DRIVERS, CHAUEFEURS AND HELPERS, Public 
Employees, Construction Division, Airlines 

Greater 
Cincinnati / Northern Kentucky Airport and 

Miscellaneous Jurisdiction, Greater Cincinnati, 
Ohio 

LOCAL UNION NO. 100 

An affiliate of the 
International Brotherhood of Teamsters 

And 

Airgas USA, LLC 

12/1/12 - 11/30/15 

Jo nf Ex, CI 

716
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 497684      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 689



INDEX 

ARTICLE 
ARTICLE 

1. 

2. 

SCOPE AND - COVERAGE OF AGREEMENT 
EMPLOYMENT CONDITIONS. - 

PAGE 

3 

3 

'ARTICLE 3. HOURS OF WORK 4 

ARTICLE 4. VISITS BY UNION OFFICIALS 6 

ARTICLE 5. BREAKDOWN TIME 
ARTICLE 6. ADDITIONAL HELP 6 

ARTICLE 7. REDUCTION OF PAY AND WORKING CONDITIONS 6 

ARTICLE 8. REPORTING FOR WORK 7 

ARTICLE 9. CHANGE OF DUTIES - 7' 

ARTICLE 10. OUTSIDE LABOR DISPUTES 7 

ARTICLE 11, SENIORITY. 8 

ARTICLE 12. CHECK -OFF 9 

ARTICLE 13. D.R.I_V.E. 9 

ARTICLE 14, VACATIONS 10 
ARTICLE 15. WAGES 11 
ARTICLE 16. HEALTH AND WELFARE 11 
ARTICLE 17. RETIREMENT BENEFITS 12 
ARTICLE 18. GRIEVANCE PROCEDURE 12 
ARTICLE 19. NO STRIKE, NO LOCKOUT 14 

ARTICLE 20. FUNERAL LEAVE 14 
CONTRACT VIOLATIONS ARTICLE 21. 14 

ARTICLE 22. RIGHTS OF MANAGEMENT 15 
ARTICLE 23. LOSS OR DAMAGE - 16 
ARTICLE 24: SAFETY EQUIPMENT 17 
ARTICLE 25. ACCIDENT REPORTS 17 
ARTICLE 26. TRANSFER OF TITLE 17 
ARTICLE 27. TERMINATION OF AGREEMENT 18 

2 

717
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 498685      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 690



AGREEMENT 

THIS AGREEMENT is entered into by and between the Truck Drivers, 
Chauffeurs and Helpers, Public Employees, Construction Division, 
Airlines - Greater Cincinnati /Northern Kentucky Airport and 
Miscellaneous Jurisdiction, Greater Cincinnati Ohio Local Union 
No. 100, an affiliate of the. International Brotherhood of 
Teamsters, hereinafter known as the Union, and Airgas USA,LLC, 
hereinafter known as the Employer. 

WITNESSETH: 

ARTICLE 1. SCOPE AND COVERAGE OF AGREEMENT. 

This Agreement shall cover all trúck drivers and plant operations 
employees, including any employees who are engaged in driving 
trucks or assisting in the operation of a truck, at the 
Employer's facility at 10031 Cincinnati Dayton Road, Cincinnati, 
Ohio, regardless of whether the individuals are employed directly 
or indirectly by Airgas USA, LLC or by a wholly owned or 
controlled subsidiary company of Airgas USA, LLC. 

All products processed at the Cincinnati Dayton Rd. location for 
delivery in the Greater Cincinnati area shall be delivered by 
members of the bargaining unit còvered by this Agreement, except 
in case of emergency. 

Subcontracting of Bargaining Unit Work is prohibited except for 
the purpose of meeting immediate customer needs. All deliveries 
which originate from the Bargaining Unit facilities will be 
delivered by Bargaining Unit Employees except in the case of 
emergency and for the purpose of meeting immediate customer 
needs. 

In the event the Employer moves a substantial part or all of the 
operations from the Cincinnati Dayton Road facility to another 
location that is within 35 miles of the existing facility, this 
Agreement will continue to cover the drivers and plant operations 
employees at the relocated operation." 

ARTICLE 2. EMPLOYMENT, CONDITIONS. 

It is agreed that employees covered by this Agreement shall, as a 
condition of employment, become members of the Union no later 
than the thirty -first day following the beginning of employment 
or the thirty -first day following the effective date Of this 
Agreement, whichever is later, and thereafter shall maintain 

3 
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membership. Employees who -fail to pay the uniform dues and - 

initiation fees of the Union shall be dismissed. New employees 
may be employed on a sixty (60) working days trial basis and may 
be discharged at the'sole discretion of the Employer during said ' 

sixty (60) working days trial period. 

When the Employer needs additional employees, it shall give the 
Local Union opportunity with other soiirces to provide suitable 
applicants, but the Employer shall not be- required to hire those 
referred by the Local Union. 

The Union will indemnify the Employer and hold it harmless from 
any liability'arising from the operation of this Article or of. 
Article 12 (Check -Off) in attempting in good faith to carry out 
the provisions of these two Articles. The Employer shall be 
entitled to rely upon oral assurances or representations from the 
Union, but may also require written confirmation. 

The Employer agrees to cooperate to notify the Union of the name 
of every new employee hired. 

.ARTICLE 3. HOURS OF WORK. 

The standard work week for all employees shall be forty (40) 

hours. 

The Company will guarantee a forty (40) hour work week for the 
top 90% of the regular full time driver /plant operations 
employees (fractions eliminated). This guarantee will not apply 
due to circumstances which are beyond the Company's control. All 
paid work days (i.e., vacations, holidays) count toward this 
guarantee. Failure to report to work on an employee's scheduled 
work day eliminates the guarantee for that week. 

The senior employee shall receive the hours listed above. In the 
event that the Employer is unable to provide the above hours of 
work per week for the employees, then the youngest employee in 
point of seniority shall either work the shorter hours or shall 
be laid off. 

The regular work week shall be Monday through Saturday. Time 
worked on Sundays and holidays shall be paid in addition to the 
guarantee. All time in excess of eight (8) hours per day or. 
forty (40) hours per week shall be paid for at the rate of time 
and one -half. The eight (9) hours' holiday pay will count toward 
satisfaction of the guarantee. All work performed on Sundays and 
holidays shall be paid for at the rate of double time. 

The standard work week shall be forty (40) hours per week and the 
standard work day shall be eight (S) consecutive hours per day, 
exclusive of the -meal period. The employees' work week shall 

4 
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commence at 12:01 a.m. Monday and an employee may be scheduled or 
directed to start his regular work week at any time on Monday or 
Tuesday of each week. 

The legal holidays referred. to herein are the following: 

New Year's Day 
Memorial Day 
4th of July 

' Christmas Day 
(4) Personal Days- 

Thanksgiving Day 
Day after Thanksgiving 

. Labor Day 

If one of the scheduled holidays listed above falls on a 
Saturday, the holiday will be scheduled for the preceding Friday; 
If one of the scheduled holidays listed above falls on a Sunday, 
the holiday will be scheduled for the following Monday. 

In addition to the holidays listed above, two (2) floating 
holidays are provided each year. Floating holidays are 
designated by management each year, as either additional 
scheduled holidays (added to holiday schedule above) or if 
floating holidays are not determined as scheduled holiday(s),. the 

' associate will be able to schedule the floating holidays as time 
off during the year with management approval. 

Each employee on the active payroll of the Employer on these days 
will be paid eight (8) hours' pay at his straight time rate as 
holiday pay. All employees who work on these days shall, in 
addition to such holiday pay, be páid at the rate of double time 
for all hours worked. In computing overtime pay, holidays shall 
be considered as days worked. 

In order to qualify for eight (8) hours of straight time pay for 
a holidaÿ not worked, it is provided that employees must work the 
regularly scheduled work day which immediately precedes and 
follows the holiday, except in cases of proven illness or injury 
substantiated by a doctor's statement. 

Any overtime payments in accordance with the provisions of this 
contract shall neither be duplicated nor pyramided in whole or in 
part for the same'hours worked. 

Any'replacement driver for inter- branch run will be paid overtime 
after eight (8) hours. All inter- branch runs are to be paid at 

the applicable straight time rate. However, if the inter -branch 
run is more than eleven (il) hours, then all additional hours 
will be at time and one -half. Any run that involves a direct 
delivery to a customer and continues to an Airgas USA, LLC 
location will not be considered an inter- branch run and will not 
be exempt from possible overtime. Any hours in a week in excess - 

of 40 will be paid at time and a half. 

5 
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Company may utilize Company Convenience (voluntary non paid non 
penalty days off). 

ARTICLE 4. UNION OFFICIALS AND UNION STEWARDS. 

The officials' of the Union shall be permitted to enter the barns 
or garages or other working premises of the Employer with notice 
to confer with members of the Union. 

One Steward will be permitted reasonable time on the clock to 
investigate concerns and represent members. The steward will not 
be subject to discipline or retaliation due to his /her 
representation of union members. 

The steward .will be required to attend contract negotiations 
meetings with the employer. The steward will be paid up to eight 
(8) hours per day during contract negotiations. 

ARTICLE 5. BREAKDOWN TIME. 

In the event any truck should become disabled while en route, 
resulting in overtime for that day, pay for this breakdown period 
shall be computed at time and one -half the regular hourly rate 
for any part of the breakdown time resulting in more than an 
eight (8) hour work day. .This provision excludes inter -branch 
rims; however, if the inter -branch run is more than eleven (il) 
hours, then all additional hours of breakdown time will be at 
time and one -half. 

ARTICLE 6. ADDITIONAL HELP. 

No non -bargining unit person shall be permitted to wort in the 
driver or plant operations classification at any time a driver or 
plant operations employee is on layoff status, except in case of 
emergency and for the purpose of meeting immediate customer 
needs. 

ARTICLE 7. REDUCTION OF PAY AND WORKING CONDITIONS. 

No employee receiving more than the scale of wages and /or having 
better working conditions than provided for herein shall suffer a 
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reduction in pay or change in working conditions during the life 
of this Agreement, nor shall any deductions of any sort 
whatsoever be made from the wages of any employee without the 
consent of the employee, except as provided by law. When any 
employee is indebted to. his Employer, the Employer shall have the 
right tó reimburse himself for such indebtedness out of any 
monies due and payable to the employee. 

ARTICLE 8. REPORTING' FOR NORR. 

In the event any employee is called to work and reports, he shall 
be guaranteed a minimum of pay for eight (8) consecutive hours, 

. except on Sundays and holidays, when the guarantee shall be four 
(4) hours at the rate of double time. Employees called in to 
work on'Saturday shall be guaranteed a minimum of pay for eight 
(8). consecutive hours at the rate of time and one -half. On an 
emergency recall occurring during the week, with the exception of 
a holiday, the employee shall be guaranteed four (4) hours pay at 
the rate of time and one -half. 

ARTICLE 9.. CHANGE OF DUTIES. 

No employees shall receive Less than the minimum wage rate 
provided for them herein regardless of the type of work which 
they are actually required to perform. 

When an employee is requested to work in a lower rated 
classification, he shall receive his regular rate of pay for all 
such lower rated work performed. 

In the event a CDL driver is disqualified by thé DOT for medical 
reasons, the company will make every reasonable effort (based 
upon seniority, qualification and availability) to provide for 
said driver to bump into a plant position and plant wage rate'on 
the following conditions: 

1. Driver must provide a doctors statement that he is 
medically qualified to perform said Plant duties 

2. Driver may bump in accordance with seniority language. 

.:j 

RTICLE 10. OUTSIDE LABOR DISPUTES. 

It shall not be a violation of this Agreement for any employee of 
the Employer to refuse to cross a picket line, but not including 
any picket line at the Employer's premises other than a picket 
line maintained by the Union in support of a legal primary strike 
against the Employer, where the picket line is established by the 
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Union herein, or any other union, as the collective bargaining 
representative of the employees of any employer, it being fùrther 
provided that the establishment of said picket line must not be 
contrary to or in violation. of the Labor Management Relations Act 
of. 1947, or any other law. Íf an employee refuses to cross 'a 
picket line at a customer's place of business, the Employer may 
continue to serve the customer by other means. The Employer 
agrees that there shall be no lockout by the Employer during the 

_term of this Agreement. 

ARTICLE 11. SENIORITY. 

Seniority shall prevail at all times,' 

Seniority shall be broken only by discharge, a voluntary quit, or 
a layoff of more than thirty -six (36) months. In the event of a 

layoff, an employee so laid off shall be given ten (10) days' 
notice of recall mailed to his last known address. The employee 
must respond to such notice within'three (3) days after receipt 
thereof and actually report to work within seven (7) days after 
receipt of such notice: In the event the emplóyee fails to 
comply with the above, he: shall lose all seniority rights under 
this Agreement. 

A list of employees arranged in the order of their seniority 
shall be posted in a conspicuous place at their place of 
employment. 

In the case of a plant closure or transfer of employees to the 
Cincinnati location; there will be no dovetailing of employees. 
Employees who are transferred to the location will be placed at 
the bottom of the seniority list for all bidding. 

Employees, will bid once a year (December> on the jobs posted 
based on seniority including inter -branch driver position. 
Junior qualified person will be forced into open position. 

The Bids will be posted nó later than November 15ch'and will 
remain posted for two (2) calendar weeks. Employees awarded ' 

bids, will be placed in their new bid on January 1" 

If due to the annual bid, an employee has changed jobs and /or 
shifts and requires additional training, the Company will provide 
that training during January and the employee will be placed into 
their new bid on or before February 1st. 

The process of an annual assignment posting-must maintain 
the companies CDL driver needs and not lower these 
requirements during this posting process, to preserve the, 
service offering to our customers. 
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Seniority shall be applied in layoffs, recalls and shift 
assignments. Job assignments shall be assigned based upon 
seniority. 

If a layoff is required, temporary employees shall be laid 
off first, followed by probationary employees and finally 
seniority employees with the least seniority. 

The company will make every reasonable effort to cross 
train employees for the purpose of expanding individual(s) 
qualifications & maintain a qualifiòation grid by employee. 

Extra work that results.in overtime will' be offered in seniority 
order. Preferred work and /or Job Assignments will be offered in 
seniority order. 

ARTICLE 12.c CHECK -OFF. 

The Employer agrees to deduct from the employee's pay Union 
initiation fees and dues and remit such deductions to the Union 
monthly upon submission of a list of the employees from whose 
wages such dues and.fees are to be deducted; provided, however, - 
that the Union presents to the Employer signed authorizations 
from the employees to'cover such deductions. 

The Union agrees to indemnify and hold the Company harmless 
against. any claims, suits, action, or judgments brought or issued 
against the Company as a result of any action taken by the 
Company under the provisions of this article. 

ARTICLE 13. D.R.I.V.E. 

The Employer agrees to deduct from the paycheck of all employees 
covered by this Agreement voluntary contributions to D.R.I.V.E. 
D.R.I.V.E. shall notify the Employer of the amounts designated by 
each contributing employee that are to be deducted from his /her 
paycheck on a weekly basis for all weeks worked. The phrase 
"weeks worked" excludes any week other than a week in which the 
employee earned a wage. The Employer shall transmit to 
D.R.ï.V.E. National Headquarters on à monthly basis, in one 
check, the total amount deducted along with the name of each 
employee on whose behalf a deduction is. made, the employee's 
Social Security number and the amount deducted from that 
employee's paycheck. The International Brotherhood of Teamsters 
shall reimburse the Employer annually for the Employer's actual 
cost for the expenses incurred in administering the weekly 
D.R.I.V.E. payroll deduction plan. 

9 
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The Union shall indemnify and save the Company harmless against 
any and all claims, demands, suits. or other forms of liability 
that shall arise out of or by reasanof action taken or not taken 
by the Company in reliance upon written assignments furnished to 
the Company by the Union or for. the purpose of complÿing with any 
of the provisions of this Article. 

ARTICLE 14. VACATIONS. 

' Each employee, ùpon the completion of one (1) year's continuous 
service, will be allowed one (I) week's vacation with pay. Upon 
the completion of two (2) years' continuous service, two (2) 

weeks' vacation with pay. Upon completion of five (5) years' 

continuous service, three (3) weeks' vacation with pay. Upón 

completion of ten (10) years' continuous service, four. (4) weeks' 

vacation with pay. Grandfather five (5) weeks vacation for 
employees hired prior to 12/1/1989. An employee may, with mutual 
consent of the Company, elect to receive payment in lieu of 
vacation for any allowance earned. 

Each employee who is entitled to vacation under the terms above 
must be actively at work during the qualifying year. The 

qualifying year will be considered from the anniversary date to 
anniversary date. 

Employees failing to work all of the qualifying year for vacation 

purposes will be paid on a pro rata basis at the rate of 1/1.2 of 

the vacation which would have been due had he completed his 
anniversary year for each month worked during the qualifying 
year. Any time lost due to compensable work -incurred injury up 
to fifty percent (50 %) of the total working days in the year will 

be counted as time worked for the purpose of qualifying for 
vacation. 

Employees terminating for any cause will be paid in lieu of 

vacation pay on a pro rata basis in the amount of 1/12 of the 

vacation which would have been due had the employee completed the 

anniversary year, for each month worked beyond the last 
anniversary date for which payment was made. Pro rata vacation 

payment will not be paid to employees with less than one (1) 

year's continuous service. If an employee who has not received 

his earned vacation is separated from the Employer for any reason 
whatsoever, he will receive pay in lieu of his vacation. 

Vacation pay shall be computed on the basis of.forty (40) hours' 

pay will include shift differential for each week of vacation. 

Vacatións must be taken'during the season designated and may not 
be accumulated from year to year. Employees who receive their 

vacations shall be given their vacation pay prior to going on 
vacation. 

10 
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The vacation period of each qualified employee shall be set with 
due regard to the desire, seniority and preference of the 
employees, subject to the Employer's approval as being consistent 
with the efficient operation of its business; however, each 
employee shall choose not more than two (2) weeks' vacation 
together. If, however, three (31 weeks' vacation are available 
together without interfering with the seniority plan, they may be 
taken together by mutual agreement between the Employer and the 
employee. 

At least ten percent (10%) of employees (2.5 =3) per week may take 
vacation, provided, however, that the vacation does not disrupt 
the normal business operations. An employee with an approved 
vacation will be allowed to take the approved time. 

If a holiday falls during a vacation week, the employee has the 
option of receiving pay for the day or taking the vacation day at 
a later date, provided prior notice is given to the Company and 
no more than two (2) employees are on vacation at any time. 

ARTICLE 15. WAGES. 

EFFECTIVE upon first pay period following ratification: 

2 -25 -13 12 -1 -13 12 -1 -14 
Driver $21.05 $21.50 $21,95 
Non CDL Employee $20.50 $20.95 $21.40 

New hires after 12 -1 -09: 
Driver ' $19.00. $19.45. $19.90 
Non CDL Employee $16.50 $16.95 $17.40 

Sectiòn 3. Shift Differential. Employees on a shift basis will 
receive a premium of twenty -five cents ($.25) per hour for the 
second shift (3:00 p.m. to 11:30 p.m.) and twenty -five cents 
($.25) 'per hour for the third shift (11:00 p.m. to 7:30 a.m.) ' 

when they work as a regular member of and have been regularly 
assigned to those shifts. 

ARTICLE 16. HEALTH AND WELFARE. 

Company will pay Central States Health and Welfare the following 
for all regular union employees for benefit coverage under the 
Plan M9 (Excluding Retiree Health Plan). 

2 -23 -2013 $263.70 
12 -01 -2013 $294.20 max 
11 -27 -2014 $326.50 max 

Employee Pay $61.70 per wk 
Employee'Pay $68.84 per wk 
Employee Pay $76.40 per wk 

11 
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ARTICLE 17. RETIREMENT BENEFITS' 

Effective 1 -3 -2010 401K. Supplemental Income Trust Fúnd 
New employee must work for twelve months to be eligible.' 

The employee can contribute to their account up to IRS limits 
each year. 

The Company will make a lump sum contribution to each eligible 
employee of: 

Effective 1-3 -2013 $225.00 per quarter 
Effective 1 -1 -2014 $225.00 per quarter 
Effective 1 -1 -2015 $225.00 per quarter 

Account maintenance fees will be paid by the employee and 
deducted from their account 

At the effective termination date of this agreement or any 
extension thereof, the supplemental 401K program will be 
discontinued and Members of this bargaining unit will enjoy the 
same 401K.schedule and policy as other un- represented employees . 

of Airgas USA, LLC. This policy, referenced herein, may only be 
modified after written notice of changes has been sent to the 
union. The Employer reserves the right to revise this Plan 
consistent with other revisions that may be made during the term 
of this Agreement by the Employer for its non bargaining 
associates after notice to the union and opportunity for the 
union to discuss same. 

Employee Stock Purchase Plán: Employee may participate in the 
ESSP Plan of Airgas in accordance with plan and any future 
amendments. 

ARTICLE 18. GRIEVANCE PROCEDURE. 

The Company cannot file a grievance. 

Section 1.. Grievances shall be presented in writing and settled 
as promptly as possible. If the grievance is not so presented 
within five (5) working days after it'is known or discovered, it 

shall be deemed to have been waived. 

Section 2. First Step. The grievance shall first be taken up by 
the employee, if he is the aggrieved party, with his supervisor, 
or vice versa. 

12 
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Section 3. Second Step. If no satisfactory settlement is 
reached within five (5) days thereafter, then within another five 
(5) days the aggrieved party will submit copy of the written 
grievance so that the Union, the'employee and the management 
shall be in receipt thereof, and the employee, the Union . 

representative and management shall then attempt to adjust'the 
grievance among themselves. 

Section 4. Third Step. In case no satisfactory settlement is 
beached after the second step in the grievance procedure, then . 

within five (5)- days after the same shall have been first 
considered at such second step, a meeting. may be called between 
the Union and the Employer, at the request of either. When such 
request is made by either party, it shall be honored by 
reasonable compliance. at a mutually convenient time by the other 
party. 

Section 5. Fourth Step. Failing satisfactory settlement within 
ten (10) days after the third step above, the parties agree to 
submit the matter to an impartial arbitrator who shall be 
selected by mutual agreement between the Employer and the Union: 
Should the parties fail to agree upon an impartial arbitrator, 
they shall request the Federal Mediation and Conciliation Service 
to supply the names of five. (5) arbitrators. Upon receiving said 
list, within thirty (30) days, each partÿ will strike names 
alternately reducing to one (1), said one being the arbitrator in 
the dispute. Should two names remain, then the arbitrator shall 
be selected by lot. ',The expense of the arbitration shall be 
borne equally. by both parties. 

Section 6. Any grievance not presented or processed within the 
time limits herein above set forth for the various stages of such 
procedures shall conclusively be presumed to have been waived. 

Section 7. There shall be no strike, slowdown or work stoppage 
of any kind on the part of the Union or its members, nor shall 
there be any lockout on the part'of.the Employer, due to the 
filing of a grievance. 

Section 8. No employee shall be discharged, suspended or taken 
out of service, except for dishonesty, or being under the 
influence of liquor, or drinking while on duty, or carrying 
unauthorized passengers, positive drug test, refusal to take drug 
or alcohol test without first being given a hearing by the. 
Employer with a representative of the Union present at the 
hearing. Rules and regulations of the Employer shall not be in 
conflict with this Agreement, and employees shall have knowledge 
of such rules and regulations. 

13 ' 

728
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 509696      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 701



ARTICLE 19. NO STRIKE, NO.LOCROUT. 

.There will be no strikes of any kind, including sympathetic - 

strikes, during this Agreemédt',"-except to the extent specifically 
provided otherwise in. this Agreement. "Strikes" include any work 
stoppage, slowdown, picketing, or any óther, concerted activity or 
attempt at concerted activity which would interrupt or limit the 
performance of services. Neither the Union nor an employee will 
encourage, authorize,'participate in or condone any strike. 

The Union will use its best efforts to prevent any violation of 
this section and to terminate any violation should one occur. If 

a violation. of this section occurs, the Union will publicly 
denounce the strike, and will. provide the Employer with written 
notice that the strike is: hot authorized, is in violation of this 
Agreement, and is not to be honored. If the Union carries out 
its obligations under this section, it shall have no financial 
liability for any such violation. '. 

The Employer shall have the right to discharge, demote, suspend, 
or in lieu of suspension to cause the forfeiture of a like 
number of days of paid vacation or holidays, or otherwise 
discipline employees for violation of this section. Employees so 

disciplined. shall bave recourse to the grievance and arbitration 
procedure, but the discipline imposed shall not be overturned 
unless the employee is found innocent of any violation, and the 
arbitrator shall have no authority or jurisdiction to reduce or 
modify discipline, except upon such a finding of innocence. 

ARTICLE 20. FUNERAL LEAVE. 

All unit members shall be subject to the Airgas bereavement 
policy on the same terms and conditions as all unrepresented 
employees, in accordance with the this plan and"any future 
amendments. 

ARTICLE" 21. CONTRACT VIOLATIONS. 

Notwithstanding anything to the contrary contained in this 

Agreement, it is agreed that in the event the Employer willfully 
.violates the wage scale as herein set forth or fails to proceed 
with a grievance pursuant. to the grievance procedure outlined 
herein or fails to file appropriate industrial compensation 
forms, the employees or their representatives, after the Union- 
shall have given seventy -two (72) hours' notice by certified mail 
to the Employer of such violation, shall have the right to take 
such action as they deem necessary until the necessary wage 
adjustments are made or the necessary corrective action is taken. 

It is further agreed that in the event such strike action is 
taken, the Employer shall be responsible to the employees for any 

losses resulting therefrom. .A willful violation of the foregoing 

14. 
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with regard to non- payment of the wage scale as set forth in this 
contract or failure to proceed with a grievance as outlined in 
this contract, or failure to file the necessary industrial 
commission forms shall not be subject to arbitration, and the 
Union shall not be held liable under the terms of any other 
provision of this Agreement pertaining to strike action. 

ARTICLE 22. RIGHTS. OF MANAGEMENT. 

Subject to the terms of this Agreement, the following rights are 
vested in the Employer and are the exclusive functions of the 
Employer, provided, however,-that in exercising these rights the 
Employer shall not act contrary to the provisions of this 
Agreement, and shall exercise such rights with due regard for the 
rights of the employees, and provided further, that they will not 
be used for the purpose of discrimination against any employee. 

The rights vested in the Employer include, but are not limited 
to: the management and the direction of the working forces; the 
hiring, promoting, transferring and rehiring of employees; the 
planning, directing and controlling of operations; the 
suspending, discharging or otherwise disciplining. employees for 
legitimate reasons; the scheduling and calling to wink of 
employees, including the scheduling of reasonable amounts of 
overtime with required attendance thereat; the assigning and 
reassigning of employees to jobs, equipment, tours of duty and 
runs as it may deem desirable and consistent for efficient 
management; the right to establish, enforce and maintain 
reasonable rules and regulations covering the operation of the 
plant; the right to discontinue methods or processes; the right 
to determine the numbers of hours per day and per week the. plant 
shall operate; the right to operate the business in the most 
efficient manner; the right to control the nature and 
specifications of all raw materials, semi- manufactured and 
finished goods and whether and to what extent the work required 
in its business shall be performed by employees covered by this 
Agreement; to temporarily transfer employees between jobs, shifts 
and departments in order to maintain efficient and /ar economical 
operations; the right to discipline if any pertinent laws or 
official rules and regulations of the Employer are not adhered 
to. 

All unit members shall be subject to the Airgas Alcohol and Drug 
policies on the same terms and conditions as all unrepresented 
employees, in accordance with the this plan and any future 
amendments. 

15 
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Rules and regulations of the. Employer shall not be in conflict 
with this Agreement, end employees shall have knowledge of such 
rules and regulations, and written acknowledgment of same shall 
becomé part of employee's personal records. 

Disciplinary action taken by the Employer for violation of either 
Company rules and regulations or employees'' violations of 
articles contained herein, will be handled in the following' 
manner: 

A. Written warning notice stating violation will be given to 
employee, with a copy to Union and Union Steward and a copy 
becomes part of the employee's personal file; 

B. This written notice to be given within five (5) working 
days of said violation; 

C. If' employee fails to respond to written notice within five. 
(5) working days, violation(s) listed by Employer in notice 
shall be deemed valid and uncontested by employee; 

D. If employee wishes to respond to such notice in his 
defense, he may do so through grievance procedure listed 
elsewhere in this contract. 

E. The warning letter shall remain active in an employees file 
for a period of twelve (12.) months from the date of such 
letter. After twelve (12) months, a warning letter will 
not be used for, progressive discipline. 

F. Suspensions shall remain active in an employee file for a 

period of eighteen (18) months. After eighteen ÇlB)' 
months a suspension will not be used for progressive 
discipline. 

Should the Employer fail to exercise any of its management 
rights, or exercise them in a particular way, it 'shall not be 
deemed to have waived such rights so long'as none of the 
provisions of the Agreement are violated. 

ARTICLE 23. LOSS OR DAmkGE. 

Employees shall not be charged for loss or damage unless clear 
proof of. gross negligence is shown. 

16 

731
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 512699      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 704
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ARTICLE 24.. SAFETY 

Safety Committee. 

-The Employer and the Union believe that safety is of the utmost 
concern. A safety committee will be established in accordance 
with the company safety (SAEECOR) most current guidelines (safety 
manual).. Such committee shall contain an equal number o.f union 
and non. -union members to address safety concerns. 

Saféty Equipment. 

Safety shoes must be worn by employees at all times when they are 
performing work under this contract, unless excused in writing by 
the Company. Safety glasses and hard hats. shall be fursiS hed by 
Employer and shall be required equipment when designated by 
supervision. The Employer will supply safety shoes and safety 
prescription glasses per the most current company guidelines. 

Uniforms. 

The Employer will provide uniforms for all Employees. 

ARTICLE 25. ACCIDENT REPORTS.. 

Any employee involved in any accident shall immediately report 
said accident and any physical injury sustained. As required by 
his Employer, the employee, before starting his next shift, shall 
make out an accident report. in writing on forms furnished by the 
Employer and shall turn in all available names and addresses of 
witnesses to the accident. Failure to comply with this provision 
shall subject such employee to disciplinary action by the 
Employer. 

ARTICLE 26. TRANSFER OF TITLE. 

In the event that the title.or ownership of the Company is 
transferred, the Company hereby agrees to notify the Union of the 
transfer and to furnish in writing to the Union the,name of the 
purchaser, and further, to notify the purchaser of the existence 
of this Agreement. The Company further agrees that the terms and 
conditions of this Agreement will remain in full force and effect 
for the duration of the Agreement.. 

. 17 
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4. 

ARTICLE 27. TERMINATION OF AGREEMENT. 

this Agreement shall b''e effective as of December 1, 2012, and 
shall terminate November 30, 2015, provided that unless sixty 
(60) days' written notice is given by either party prior to such, 
expiration date of his or its.d'esire to negotiate a new 
Agreement, this Agreement shall remain in full force and effect 
from year to year, subject, however, to the giving'of such notice 
.sixty (60) days prior to November 30 of each year. - 

Notwithstanding anything else in this Agreement, no act, omission 
or event occurring after the termination of this Agreement shall 
give: rise to any rights or liabilities under this Agreement., nor 
shall it be subject to arbitration. Any grievance or arbitration 
timely commenced during the life of this Agreement may be 
continued through its full course. 

IN WITNESS WHEREOF, the parties hereto have subscribed heir 
names and affixed their seals this III` day of , 

2'0 13 

COMPANY: 
Airgas USA, LLC 

BY: 

AND BY: 
Ksvin,Mesride 
roas USA I t r AND BY: 

UNION: 
TRUCK DRIVERS, CHAUFFEURS AND 
HELPERS, PUBLIC EMPLOYEES, 
CONSTRUCTION DIVISION, AIRLINES 
- GREATERCINCINNATI / NORTHERN 
KENTUCKY AIRPORT AND 
MISCELLANEOUS JURISDICTION, 
LOCAL UNIONNO. 100 

BY: 

-Great Lakes Region 

18 

733
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 514701      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 706



AIRGAS USA LLC 
Case 09- CA- 152301 

Confidential Witness. Affidavit 

I, Clyde A. Froslear, being first duly sworn upon my oath, state as follows: 

I have been given assurances by an agent of the National Labor Relations Board (NLRB) 
that this Confidential Witness Affidavit will be considered a confidential law enforcement 
record by the NLRB and will not be disclosed unless it becomes necessary to produce this 
Confidential Witness Affidavit in connection with a forma! proceeding. 

I work at 10031 Cincinnati Dayton Road, Cincinnati, OH 45241 

My work telephone number (including area code) is 513 -563 -8070 

My cell phone number (including area code) is 513 -464 -6141 

My e -mail address is clyde.froslear @airgas.corn 

I am employed by Airgas USA, LLC 

located at 10031 Cincinnati Dayton Road, Cincinnati, OH 45241 

1 I have been employed by Airgas for about 12 to 13 years. I currently work as the 

2 Operations Manager for Airgas. In that role, I oversee about 10 locations with respect to the 

3 operations for each facility. I have held the Operations Manager role for about the last 8 years. 

4 Every month the Employer has a safety meeting. At the facility involved here, the 

5 meetings are usually run by Dave Luehrmann, Plant Manager. At a safety meeting on about 

6 April 28 or 29, 2015, I asked Luehrmann if I could speak at the end of the meeting. There were 

7 two meetings that day, one morning and one afternoon, and I spoke at both. I gave the sainé talk 

8 at both meetings. 

Privacy Act Statement 
The NLRB is asking you for the information on this form on the authority of the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. 
The principal use of the information is to assist the NLRB in processing representation and/or unfair labor practice cases and related proceedings 
or litigation. The routine uses for the information are fully set forth in the Federal Register, 71 Fed. Reg. 74942 -43 (Dec. 13, 2006). Additional 
information about these uses is available at the NLRB website, Providing this information to the NLRB is voluntary. However, if 
you do not provide the information, the NLRB may refuse to continue processing an unfair labor practice or representation case, or may issue you 
a subpoena and seek enforcement of the subpoena in federal court.' 

Initial 
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1 The reason I wanted to speak with the employees was to make sure they understood the 

2 disciplinary process. In the morning meeting, Luerhmann was also present. I probably spoke for 

3 less than 10 minutes in each meeting. Steven Rottinghouse was present at the morning meeting 

4 as well, along with several other drivers who were there at 6:30 AM. At the meeting, I wanted to 

5 make clear to employees that once they violated a rule for the second time, they would receive a 

6 written warning. In the collective bargaining agreement for this facility, the disciplinary process 

7 says that an employee will be given a written warning after the first violatión of a rule. 

S However, for example, if we see an employee not wearing safety glasses, we will first tell that 

9 employee to make sure they are wearing their glasses, however, if we see the same infraction 

10 again, we will give that employee a written warning. 

11 In the meetings with employees, I used that very same safety glasses hypothetical to 

12 discuss the disciplinary process. In the meetings with employees, I never said that the 

13 disciplinary process was changing, nor did I announce a new change to the disciplinary process. 

14 I said that the Employer had previously gone through the process with the National Labor 

15 Relations Board where the National Labor Relations Board asked the Employer to show that it 

16 was consistent with how it disciplined employees, so I wanted to simply reinforce with 

17 employees what the disciplinary process was so that all employees were clear about how they 

18 would be disciplined. I never used a hypothetical in these meetings that dealt with an employee 

19 taking too long of a break. 

20 In the meetings, I did say that recently someone had reported a complaint to OSHA that 

21 we were lacking in our. safety program. I said that an OSHA representative had come in and 

22 asked to see our manuals and other materials related to our safety program, and walked away 

- 2 Initials: 
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1 from the meetings having said the Employer had an excellent safety program, so I credited the 

2 employees in the meeting with doing a good job helping maintain the safety program. 

I am being provided a copy of this Confidential Witness Affidavit for my review. I 
understand that this affidavit is a confidential law enforcement record and should not be 
shown to any person other than my attorney or other person representing me in this 
proceeding. 

I have read this Confidential Witness Affidavit consisting of 3 pages, including this page, I 
fully understand it, and I state under penalty of perjury that it is true and correct. 
However, if after reviewing this affidavit again, I remember anything else that is important 
or I wish to make any changes, I will immediately notify the Board agent. 

Date: July 13, 2015 Signature: 

Signed and sworn to before me on July 13, 2015 

Cincinnati, 011 

DANIEL GOODE 
Board Agent 
National Labor Relations Board 

Clr de Froslear 

at 

- 3 - Initials: 
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Confidential Witness Affidavit 

I, Dave Luehrmann, being first duly sworn upon my oath, state as follows: 

I have been given assurances by an agent of the National Labor Relations Board (NLRB) 
that this Confidential Witness Affidavit will be considered a confidential law enforcement 
record by the NLRB and will not be disclosed unless it becomes necessary tò produce: this 
Confidential Witness Affidavit in connection with a forînal proceeding. 

I work at 10031 Cincinnati Dayton Road, Cincinnati, OH 45241 

My home telephone number (including area code) is 513 -563 -8070 

My cell phone number (including area code) is 513 -200 -0433 

My e-mail address is 

I am employed by Airgas USA, LLC 

located at 10031 Cincinnati Dayton Road, Cincinnati, OH 4541 

1 I have been employed by Airgas since Airgas purchased the previous company that I 

2 worked for. I currently work as the Branch/Facility Manager. In that role, I runthe 10031 

3 Cincinnati Dayton Road plant with respect to the operations of the facility. I have been Branch 

4 Manager for Airgas since Airgas purchased the previous company that I worked for. 

5 Around the end of April 2015, I ran a scheduled safety meeting, one in the morning and 

6 one in the afternoon. Prior to the meeting, Operations Manager Clyde Froslear asked me if he 

7 could speak at my meetings on that day. I was present for both meetings. Driver Steven 

8 Rottinghouse was at the morning meeting. I would estimate that Froslear spoke for about 5 

9 minutes in each of the meetings. In the meetings, Froslear spoke about the disciplinary 

Privacy Act Statement 
The NLRB is asking you for the information on this forai on the authority of the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. 

The principal use of the information is to assist the NLRB in processing representation and/or unfair labor practice cases and related proceedings 

or litigation. The routine uses for the information are fully set forth in the Federal Register, 71 Fed..Reg. 74942 -43 (Dec. 13, 2006). Additional 

information about these uses is available at the NLRB website, Providing this information to the NLRB is voluntary. However, if 

you do not provide the information, the NLRB may refuse to continue processing an unfair labor practice or representation case, or may issue you 

a subpoena and seek enforcement of the subpoena in federal court. 

- 1 - Initials Z"P_ 

Ez 3 

773
      Case: 18-1685     Document: 9-2     Filed: 07/24/2018     Page: 554705      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 710



Case 09- CA- 152301 7113/2015 

1 procedure for employees and told employees that he wanted them to be aware of the procedure. 

2 Froslear proposed a hypothetical to illustrate his point about the disciplinary procedure. 

3 Specifically, he used safety glasses as the hypothetical situation. Froslear said if a manager saw 

4 an employee without safety glasses, the manager would verbally remind the employee to make 

5 sure he was wearing his safety glasses. If the manager then saw the same employee committing 

6 the same infraction, the manager would give that employee a written warning. That is the same 

7 disciplinary process that has always been in place, Froslear simply wanted to make sure all 

8 employees understood it. Froslear said that the Employer had gone through the process with the 

9 National Labor Relations Board and that the National Labor Relations Board wanted to know if 

10 the Employer had disciplined employees the same way, so he wanted to reiterate the disciplinary 

11 process so everyone would know how they would be disciplined. Froslear did not change the 

12 disciplinary process or procedure in those meetings, nor did he threaten to change the 

13 disciplinary process in those meetings. He simply reiterated what the procedure was so 

14 employees were clear. 

15 I remember Froslear mentioning something about OSHA in the meetings, but I do not 

16 recall what he said. Froslear gave the same talk in each of the two meetings. I do not recall if 

17 there were any questions from employees about what Froslear said. Froslear never used a 

18 hypothetical about an employee that took too long of break when discussing the disciplinary 

19 procedure. 

- 2 Initials: 
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I am being provided a copy of this Confidential Witness Affidavit for my review. I 
understand that this affidavit is a confidential law enforcement record and should not be 
shown to any person other than my attorney or other person representing me in this 
proceeding. 

I have read this Confidential Witness Affidavit consisting of 3 pages, including this page, I 
fully understand it, and I state under penalty of perjury that it is true and correct. 
However, if after reviewing this affidavit again, I remember anything else that is important 
or I wish to make any changes, I will immediately notify the Board agent 

Date: July 13, 2015 

Signed and sworn to before me on July 13, 2015 

Dave Luerhinann 

Board Agent 
National Labor Relations Board 

at 

- 3 - Initials: /--1/4)/-' 
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JD–97-17
Cincinnati, OH

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

DIVISION OF JUDGES

AIRGAS USA, LLC,

               and Case 09–CA–189551

STEVEN WAYNE ROTTINGHOUSE, JR.,
AN INDIVIDUAL

Eric Taylor, Esq.,
for the General Counsel.

Michael Murphy, Esq.,
for the Respondent.

DECISION

STATEMENT OF THE CASE

MELISSA M. OLIVERO, Administrative Law Judge.  This case was tried in Cincinnati, Ohio on 
June 1, 2017. Steven Wayne Rottinghouse, Jr. (Rottinghouse or Charging Party), an individual, 
filed a charge on December 8, 2016,1 and an amended charge on March 20, 2017. The General 
Counsel issued the complaint and compliance specification on March 31, 2017, alleging that 
Airgas USA, LLC (Respondent) violated Section 8(a)(4) and (1) of the Act by refusing to pay 
Rottinghouse holiday pay for the 2-day Thanksgiving holiday in 2016.  Respondent timely 
answered the complaint, denying the allegations and asserting several affirmative defenses.

The parties were given a full opportunity to participate, to introduce relevant evidence, to 
examine and cross-examine witnesses, and to file briefs.  On the entire record, including my own 
observation of the demeanor of the witnesses, 2 and after considering the briefs filed by the 
General Counsel and Respondent, I make the following

                                               
1 All dates are in 2016 unless otherwise indicated.
2 Although I have included citations to the record to highlight particular testimony or exhibits, my 

findings and conclusions are not based solely on those specific record citations, but rather on my review 
and consideration of the entire record for this case.  My findings of fact encompass the credible testimony 
and evidence presented at trial, as well as logical inferences drawn therefrom.
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2

FINDINGS OF FACT

I.  JURISDICTION

5
Respondent, a Delaware Limited Liability Company, is engaged in retail sale and distribution 

of industrial gasses and related products at its facility in Cincinnati, Ohio, where it derives gross 
revenues in excess of $500,000 and purchases and receives goods valued in excess of $50,000 
directly from points outside the State of Ohio. Respondent admits, and I find, that it is an 
employer engaged in commerce within the meaning of Section 2(2), (6), and (7) of the Act.3 (GC 10
Exh. 1(g).)

II.  ALLEGED UNFAIR LABOR PRACTICES

A. Respondent’s Business and Supervisory Structure15

Respondent operates a facility at 10031 Cincinnati Dayton Road in Cincinnati, Ohio 
(Cincinnati facility). (Jt. Exh. 1.)  Todd Allender is the plant manager and Dave Luehrmann is 
the branch facility manager at the Cincinnati facility.  Luehrmann is responsible for the operation 
of the Cincinnati facility, including processing the payroll.  (Tr. 142, 198.)  Clyde Froslear is the 20
operations manager over the Cincinnati facility; he also manages other facilities for Respondent. 
Jt. Exh. 2, p. 21–22.) 

Allender and Luehrmann work at the Cincinnati facility on a daily basis and Luehrmann is 
the highest ranking person at the facility. (Tr. 21.)  Froslear does not come to the Cincinnati 25
facility on a daily basis. (Id.)  Respondent admits, and I find, that Allender, Luehrmann, and 
Froslear are supervisors of Respondent within the meaning of Section 2(11) of the Act. (GC Exh. 
1(g); Tr. 9–11.)   

B. Respondent’s Labor Relations30

Respondent and Teamsters Local 100 (Union) have been signatory to a series of collective 
bargaining agreements, the most recent of which is effective from December 1, 2015 to 
November 30, 2018. (Jt. Exh. 1.)   Barry Perkins has been the union steward at the Cincinnati 
facility for over 9 years.  (Tr. 109–110.)  35

C. Rottinghouse’s Employment with Respondent

Rottinghouse was employed as a driver by Respondent from September 2010 until February 
2017, when he quit.  (Tr. 20.)  Rottinghouse was a member of Teamsters Local 100 while he was 40
employed by Respondent.  (Tr. 21–22.) Allender was Rottinghouse’s immediate supervisor.
(Tr. 20.) Allender, in turn, reported to Luehrmann, who reported to Froslear.  (Tr. 20–21.)  

                                               
3 At the hearing, Respondent’s counsel stated that Respondent “consented to the Board’s 

jurisdiction.” (Tr. 9, 10.)  
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D. Respondent’s Dealings with the Board

The Charging Party has filed numerous charges with Region 9 of the National Labor 5
Relations Board (Board). Rottinghouse filed a charge against Respondent with the Board in 
Case 09–CA–158662 in August 2015. (Jt. Exh. 2(b).)  In February 2016, Rottinghouse testified 
in the hearing concerning that case before Administrative Law Judge Donna Dawson. (Jt. Exh 2.)  
I take notice of the fact that both Froslear and Luehrmann testified in the earlier hearing. (Id.; Tr. 
96–97.)  Judge Dawson’s decision is pending before the Board on exceptions filed by 10
Respondent.4

Between August 2013 and August 2015, Rottinghouse filed six charges with the Board. (GC 
Exh. 1(a), 2, 3, 4, 5, 6.)  Rottinghouse filed the charge at issue in this case on December 8, about 
a month prior to his meeting with Froslear and Luehrmann over the discipline mentioned above. 15
(GC Exh. 1(a).)  

Respondent’s managers have commented on Rottinghouse’s activity with the Board.  In 
April 2015, Froslear announced at a meeting that Respondent would no longer informally warn 
employees to get back to work from an overstayed break.5 (Tr. 77–78.)  Instead, Froslear said 20
that Respondent would proceed directly to a write up. (Tr. 78.)  Froslear went on to explain that 
Respondent was making this change because of NLRB charges.6 (Tr. 78, 127–129.)  
Rottinghouse was not mentioned by name at this meeting. (Tr. 98, 129.)  However, at the time of 
this meeting, Rottinghouse had recently filed a charge with the Board. (GC Exh. 3.)  

25
In January 2017, Froslear met with Rottinghouse and his union steward about a write up for 

calling off an hour before his scheduled shift time.7  (Tr. 81–82, 130–131.)  Rottinghouse asked 
why, instead of writing him up, Respondent did not ask him what was going on that day.  (Tr. 82, 
132.)  Froslear replied, “It’s not like you’ve ever come and talked to us before you filed all these 
NLRB charges.”8  (Tr. 82, 133.)  Froslear further mentioned having a list of the charges filed by 30
Rottinghouse.  (Tr. 82–83; 133.)  Luehrmann testified that Froslear told Rottinghouse, “You 
don’t come to us before a [NLRB] charge is made.” (Tr. 204.)  

                                               
4 I admitted the transcript and exhibits from Case 09–CA–158662 for the limited purpose of showing 

Rottinghouse’s activity with the Board. (GC Exhs. 2, 2(a), 2(b); Tr.76.)  I have not considered these 
exhibits for any other purpose.  

5 Rottinghouse was present at this meeting.
6 Rottinghouse testified that Froslear said “NLRB charges” and Perkins testified that Froslear said 

“NLRB standards.”  I do not find this difference material. 
7 This grievance is not at issue in this case.
8 Perkins testified that Froslear stated, “Well, why is it you always have to file NLRB charges?”  (Tr. 

133.)  I do not find this difference material, as Froslear was clearly expressing irritation with 
Rottinghouse’s NLRB charge-filing activity.  
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E. Bereavement Leave

Respondent maintains a policy on bereavement leave, which is referenced in the collective-
bargaining agreement between the parties. (Jt. Exhs. 1, 3.)  According to the collective-5
bargaining agreement, unit members are subject to Respondent’s bereavement leave policy under 
the same terms as non-unit employees. (Jt. Exh. 1.)  Under Respondent’s policy, employees 
receive up to 5 days of bereavement leave for the death of an immediate family member, such as 
a spouse, child, parent, step-parent, or step-child. (Jt. Exh. 3.)  In the event of the death of an 
extended family member, such as a sibling, grandparent, or brother- or sister-in-law, employees 10
receive up to 3 days of bereavement leave.  (Id.)  In the event of the death of a family member 
not listed in the policy, such as an aunt, uncle, niece, or nephew, an employee is allowed up to 1
day of bereavement leave. (Id.)  

In November, Rottinghouse sought bereavement leave for the death of a family member.  15
The person who died was the brother of Rottinghouse’s step-father.9  Rottinghouse considered 
this relative an uncle. (Tr. 36, 90.)  The death occurred on November 22, the Tuesday before 
Thanksgiving. (Tr. 37.)  When Rottinghouse was notified of the death, he called Allender. (Tr. 
46.)  Rottinghouse told Allender that he would not be able to take any late runs that day because 
his uncle had died. (Tr. 46.)  That evening, while talking to his parents, Rottinghouse agreed to 20
help clean out his uncle’s apartment the next day. (Tr. 46–47.)  Rottinghouse called Allender on 
Tuesday evening to notify Allender that he intended to take a personal day on Wednesday, 
November 23. (Tr. 49.)  Thanksgiving Day fell on November 24. (GC Exh. 19.) 

Rottinghouse learned about his uncle’s funeral arrangements on November 26, the Saturday 25
of Thanksgiving weekend. (Tr. 37.)  At that time, Rottinghouse requested a bereavement day 
from Allender by leaving Allender a voicemail message. (Tr. 37.)  The funeral for 
Rottinghouse’s uncle was held on Monday, November 28, the day after the Thanksgiving 
weekend. (GC Exh. 19; Tr. 30.)  

30
F. Holiday Pay and Personal Days

The collective-bargaining agreement between the Union and Respondent lists several 
holidays, including Thanksgiving Day and the day after Thanksgiving (collectively, the 
“Thanksgiving holiday”). (Jt. Exh. 1.)   In order to be paid for a holiday, the contract states that 35
the employee must work the regularly scheduled work day immediately preceding the holiday 
and immediately following the holiday. (Id.)   The contract allows an exception for employees 
who have a proven illness or injury substantiated by a doctor’s statement.  (Id.)  The parties also 
stipulated that an employee will be paid for a holiday if he or she takes a personal day on the day 
preceding or following a holiday, so long as the personal day is scheduled in advance.  (Tr. 163.)  40

The collective-bargaining agreement also contains a provision regarding personal days.  (Jt.
Exh. 1.)  Employees receive 5 personal days on January 1 of each calendar year. (Id.)  In order to 
use a personal day, an employee is supposed to call in 1 hour prior to the start of his or her shift. 
(Id.)  45

                                               
9 At some points in the transcript, the decedent is referred to as Rottinghouse’s “step-uncle.”  
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Allender tracks employee time off by keeping notations in a calendar book he keeps on his 
desk.  (Tr. 54, 143.)  Rottinghouse photographed pages from Allender’s calendar book. (GC 
Exhs. 17, 18, 19, 20.)  Allender uses the abbreviation “PER” for personal day. (Tr. 55, 62, 144.)  
A star indicates that an employee was scheduled to work, but called off.  (Tr. 144, 199.)  5
Allender’s calendar shows employees took personal days for the day before Labor Day and the 
days after Thanksgiving and Christmas (Tr. 57–58, 59, 60, 144–147.)  For example, the evidence 
shows that an employee was paid for the Labor Day holiday in 2016, despite taking a personal 
day on the day after the holiday. (GC Exhs. 13, 18; Tr. 154–156.)  However, this employee 
scheduled the personal day in advance.  (Tr. 155.)  10

Luehrmann also keeps an attendance calendar in his office. (GC Exhs. 15, 16; Tr. 65.)  
Abbreviations used by Luehrmann include “V” for vacation, “P” for personal day, and “F” for 
floating holiday. (Tr. 67.)  Like Allender’s, Luehrmann’s calendar indicates that other employees 
were paid for holidays when they took a personal day before or after the various holidays. (GC 15
Exh. 15, 16; Tr. 67–68, 115–117.)  

Allender tracks attendance and Luehrmann prepares the payroll.  (Tr. 182.)  Luehrmann uses 
Allender’s calendar as a reference when preparing the payroll.  (Tr. 147.)  In processing the 
payroll, Luehrmann gets the calendar book from Allender’s office and matches what is recorded 20
there with the Kronos system and employee absences.  (Tr. 198–199.)  Allender and Luehrmann 
control which employees are paid for holidays.  (Tr. 182.)  Froslear has no role in determining 
whether an employee will be paid or not be paid for a holiday.  (Tr. 82.)  

Respondent has paid other employees for holidays when they did not work the day 25
immediately before or the day immediately after the holiday.  Employee Rick Miller was paid for 
the New Year’s holiday in 2016. (Tr. 188.)  Miller called off of work on January 4, the first day 
after the holiday, and did not produce a doctor’s note. (R. Exh. 1; Tr. 188.)  Allender said Miller 
should not have been paid and described this as an “error.”  (Tr. 188.)  Another employee, John 
Jeffries, was paid for the Thanksgiving holiday in 2016 when he called off work on November 30
28 and took a personal day. (GC Exh. 14; Tr. 171–172.)  Allender attempted to characterize this 
as a mistake.10  (Tr. 171–172.)  These were the only examples in evidence of other employees 
receiving holiday pay after calling off on the day before or after a holiday.  (GC Exh. 14; R. Exh. 
1; Tr. 188.)  All of the other employees who received holiday pay when missing a day of work 
immediately before or after a holiday had scheduled their day off in advance.1135

G. Thanksgiving 2016

Thanksgiving Day 2016 fell on Thursday, November 24 and the day after Thanksgiving fell 
on Friday, November 25.  Both days are considered holidays under the collective-bargaining 40
agreement between the Union and Respondent.  (Jt. Exh. 1.)  Normal workdays for Respondent 
                                               

10 I do not credit Allender’s self-serving attempt to characterize the paying of these employees as a 
mistake or an error.  This explanation seems especially implausible given that John Jeffries was paid for 
the same holiday for which Rottinghouse was not paid, and both called in to use a personal day.

11 Employee Dustin Madden was paid for the New Year’s holiday in 2016, even though he called off
on the day after the holiday. (Tr. 201.)  However, Madden provided a doctor’s note for his absence. (R. 
Exh. 10; Tr. 201.)  
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are Monday through Friday; Saturday and Sunday are not considered work days. (Tr. 60.)  
Therefore, the last work day before the Thanksgiving holiday would have been Wednesday, 
November 23 and the first work day after the Thanksgiving holiday would have been Monday, 
November 28.

5
There is no dispute that Rottinghouse did not work on the day immediately preceding or on 

the day immediately following the Thanksgiving holiday in 2016.  Rottinghouse was scheduled 
to work on Wednesday, November 23, starting at 6:00 a.m.  As outlined above, at about 5:16 
a.m. on Wednesday, November 23, Rottinghouse called Allender’s cell phone and left a message 
that he would not be at work that day and wished to use a personal day.  Rottinghouse used a 10
bereavement day for Monday, November 28.   

On December 5 or 6, Rottinghouse accessed Respondent’s computer system and learned that 
he was not being paid for Thanksgiving or the day after Thanksgiving. (Tr. 28.)  Rottinghouse 
then approached Froslear and asked why he wasn’t paid. (Tr. 29.)  Froslear responded because 15
Rottinghouse did not work on those days. (Id.)  Rottinghouse then went to Luehrmann’s office. 
(Tr. 30.)  Rottinghouse asked Luehrmann why he was not paid for the day of his relative’s 
funeral. (Tr. 30.)  Luehrmann replied that, “there was no such thing as a step uncle.” (Tr. 30.)  
Rottinghouse responded it wasn’t his step uncle, it was his uncle. (Tr. 31.)  

20
H. Rottinghouse’s Grievances

Respondent did not pay Rottinghouse for Thanksgiving, the day after Thanksgiving, or the 
day of his uncle’s funeral. (Tr. 28.)  As a result, on December 7, Rottinghouse filed numerous 
grievances with Respondent.  Relevant here, he filed grievances over the denial of pay for his 25
bereavement leave and the denial of holiday pay for Thanksgiving and the day after 
Thanksgiving.  (GC Exhs. 8, 9.)  

On December 9, the parties conducted a meeting regarding Rottinghouse’s grievances in 
Froslear’s office.  (Tr. 38, 39, 121, 203.)  Union steward Barry Perkins appeared with 30
Rottinghouse. (Tr. 39, 122.)  Froslear, Luehrmann, and Jeff Merconi, a vice president, appeared 
for Respondent.12 (Tr. 39.)  

Regarding Rottinghouse’s Thanksgiving grievance, Froslear stated that he was not paid 
because he did not work on Thanksgiving or the day after Thanksgiving.  (Tr. 40, 123.)  35
Rottinghouse argued that Respondent’s past practice was to pay people who took a personal day 
before or after a holiday. (Tr. 41.)  

At the meeting, Froslear also stated that Rottinghouse’s relative was a step-uncle.  (Tr. 125.)  
Rottinghouse argued that the relative was his uncle, not his step-uncle. (Tr. 43.)  Rottinghouse 40
was aware of an incident involving another employee who was paid for a bereavement day 
                                               

12 There was some confusion over the date of the grievance meeting and the step at which the meeting 
was held. Luehrmann testified that the meeting at which Froslear made his statement about the NLRB 
was in January and that it was a second step meeting. (Tr. 208–210.)  I do not find the exact date of the 
meeting or the step of the meeting material, as there is no question that Froslear made a statement 
expressing annoyance with Rottinghouse’s activity with the Board in the presence of Rottinghouse and 
others. 
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related to the funeral of his wife’s uncle. (Tr. 43–44.)  The evidence shows that this employee, 
John Jeffries, was granted a day of bereavement leave to attend the funeral of an uncle by 
marriage on September 15.  (R. Exh. 1; Tr. 44.)  Luehrmann admitted that he had allowed 
Jeffries’ bereavement day.13 (Tr. 44.)  

5
Following the meeting, Respondent agreed to pay Rottinghouse for his bereavement day. (Tr. 

38, 126.) However, Respondent has continued to refuse to pay Rottinghouse for the two-day 
Thanksgiving holiday.  This grievance remained pending at the time of the hearing.  (Tr. 27.)

DISCUSSION AND ANALYSIS10

A. Witness Credibility

A credibility determination may rely on a variety of factors, including the context of the 
witness’ testimony, the witness’ demeanor, the weight of the respective evidence, established or 15
admitted facts, inherent probabilities and reasonable inferences that may be drawn from the 
record as a whole.  Double D Construction Group, 339 NLRB 303, 305 (2003); Daikichi Sushi,
335 NLRB 622, 623 (2001) (citing Shen Automotive Dealership Group, 321 NLRB 586, 589 
(1996)), enfd. 56 Fed. Appx. 516 (D.C. Cir. 2003).  Credibility findings need not be all-or-
nothing propositions—indeed, nothing is more common in all kinds of judicial decisions than to 20
believe some, but not all, of a witness’ testimony.  Daikichi Sushi, 335 NLRB at 622.  Credibility 
of the witnesses is not generally at issue in this case, as there was little variation among their 
testimony.  Where necessary, however, my credibility findings are incorporated into the findings 
of fact set forth above.

25
This decision does not require a lengthy credibility determination, as most of the relevant 

facts are not in dispute.  I have found that Froslear made statements expressing frustration or 
irritation with Rottinghouse’s charge filing activity with the Board.  I have further found that 
Respondent’s own records demonstrate that other employees were paid for holidays when taking 
a personal day before or after the holiday, even when the employee called in to use a personal 30
day.   

The Board recognizes that when a party fails to call a witness who may reasonably be 
assumed to be favorably disposed to the party, an adverse inference may be drawn regarding any 
factual question on which that witness is likely to have knowledge. International Automated 35
Machines, 285 NLRB 1122, 1123 (1987), enfd. 861 F.2d 720 (6th Cir. 1988). This is particularly 
true where the witness is an agent of a party. Roosevelt Mem. Med. Ctr., 348 NLRB 1016, 1022 
(2006). Specifically, the Board will infer that such a witness, if called, “would have testified 
adversely to the party on that issue.” Id.; see also Flexsteel Industries, Inc., 316 NLRB 745, 758 
(1995). In particular, the Board will not hesitate to draw an adverse inference from a 40
respondent’s failure to present the testimony of a decision maker as to his motive in taking the 
alleged discriminatory action. Dorn’s Transportation Co., Inc., 168 NLRB 457, 460 (1967), 

                                               
13 I do not mention Rottinghouse’s testimony that he and Froslear discussed the vagueness of the 

parties’ collective-bargaining agreement because I find it does not bear on the issue of whether Froslear 
made a statement expressing animosity toward Rottinghouse’s activity in filing charges with and assisting 
the Board.  
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enfd. 405 F.2d 706, 713 (2d Cir. 1969); Vista del Sol Health Services, Inc., 363 NLRB No. 135, 
slip op. at 26 (2016); The Southern New England Telephone Co., 356 NLRB 883, 893–894 
(2011); Government Employees (IBPO), 327 NLRB 676, 699 (1999).  In this case, Respondent 
did not call Froslear as a witness even though he was present in the room for the duration of the 
hearing.  Froslear is alleged to have made statements maligning Rottinghouse’s Board activity in 5
filing charges with the Board.  

B. Respondent Violated the Act by Refusing to Pay the Charging Party for the Thanksgiving 
Holiday

10
Section 8(a)(4) of the Act makes it unlawful for an employer to discriminate against an 

employee because he has filed charges or given testimony under the Act. 29 U.S.C. §158(a)(4).  
The Board has found that the purpose of Section 8(a)(4) is to “assure an effective administration 
of the Act by providing immunity to those who initiate or assist the Board in proceedings under 
the Act.” Briggs Manufacturing Company, 75 NLRB 569, 571 (1947). The Board analyzes such 15
allegations under the framework established in Wright Line.14  Newcor Bay City Division, 351 
NLRB 1034, 1034 fn. 4 (2007).  Under this framework, it was the General Counsel’s burden to 
establish discriminatory motivation by proving the existence of protected activity, the 
Respondent’s knowledge of that activity, and the Respondent’s animus against that activity. See 
Donaldson Bros. Ready Mix, Inc., 341 NLRB 958, 961 (2004), citing Wright Line, supra at 1089. 20
Proof of animus and discriminatory motivation may be based on direct evidence or inferred from 
circumstantial evidence.  Robert Orr/Sysco Food Services, 343 NLRB 1183, 1184 (2004); Ronin 
Shipbuilding, Inc., 330 NLRB 464, 464 (2000).   If the General Counsel makes the required 
initial showing, the burden then shifts to the employer to prove that it would have taken the same 
action even in the absence of the protected activity. Allied Mechanical, 349 NLRB 1327, 132825
(2007).

The employer cannot meet its burden merely by showing that it had a legitimate reason for its 
action; rather, it must demonstrate that it would have taken the same action in the absence of the 
protected conduct. W. F. Bolin Co., 311 NLRB 1118, 1119 (1993), enfd. 99 F.3d 1139 (6th Cir. 30
1996); Roure Bertrand Dupont, Inc., 271 NLRB 443, 443 (1984). If the employer’s proffered 
reasons are pretextual—i.e., either false or not actually relied on—the employer fails by definition 
to show that it would have taken the same action for those reasons regardless of the protected 
conduct. Metropolitan Transportation Services, 351 NLRB 657, 659 (2007); Golden State Foods 
Corp., 340 NLRB 382, 385 (2003); Limestone Apparel Corp., 255 NLRB 722, 722 (1981), enfd. 35
705 F.2d 799 (6th Cir. 1982).

There is no doubt that Rottinghouse engaged in activity assisting the Board in its 
investigations by filing charges, providing affidavit testimony, and by testifying in Board 
proceedings.  There can also be no doubt that Respondent was aware of this activity, as 40
Luehrmann and Froslear were present at a previous hearing at which Rottinghouse testified.  (Jt.
Exh. 2.)  Respondent’s animus toward Rottinghouse’s activity is amply demonstrated by 
Froslear’s comments, including, “It’s not like you’ve ever come and talked to us before you filed 

                                               
14 251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982).
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all these NLRB charges.”  (Tr. 82, 204.)  Furthermore, Froslear’s comment that Respondent was 
altering its break discipline policy in light of NLRB charges, close in time to Rottinghouse’s 
filing of such a charge, provides further evidence of animus toward Rottinghouse and his Board 
activity.

5
Froslear was not called as a witness at the hearing, despite being present in the hearing room.  

(Tr. 14.)  The Board has agreed that “when a party fails to call a witness who may reasonably be 
assumed to be favorably disposed to the party, an adverse inference may be drawn regarding any 
factual question on which the witness is likely to have knowledge.” International Automated 
Machines, 285 NLRB 1122, 1123 (1987), enfd. 861 F.2d 720 (6th Cir. 1988). This is particularly 10
true where the witness is the Respondent’s agent. Roosevelt Memorial Medical Center, 348 
NLRB 1016, 1022 (2006).  Therefore, I draw an adverse inference against Respondent by its 
failure to call Froslear as a witness and find that he made the statements expressing animus 
toward Rottinghouse’s filing of NLRB charges, as testified to by Rottinghouse, Perkins, and 
Allender.  15

As the General Counsel has met his initial burden of showing protected activity, employer 
knowledge of the protected activity, and animus toward the protected activity, the burden now 
shifts to Respondent to show it would have taken the same action in absence of Rottinghouse’s 
protected conduct.15  I find that Respondent has not met its burden in this case.  Respondent 20
treated Rottinghouse disparately from another employee because the other employee was paid 
when he called in and took a personal day on the day before Thanksgiving 2016.  Specifically, 
while processing the very same payroll, Respondent made the conscious decision to pay John 
Jeffries for the Thanksgiving holiday in 2016 at the very same time it decided not to pay 
Rottinghouse.  Jeffries and Rottinghouse took unscheduled days off around the Thanksgiving 25
holiday; one of them was paid and one of them was not.  I find this contradiction significant.  
Therefore, I find that Respondent’s stated reason for denying holiday pay to Rottinghouse was 
pretextual and does not pass muster.  Instead, I find that Rottinghouse was denied holiday pay 
because of Respondent’s animus toward his Board activity.

30
Respondent departed from its practice of paying employees for a holiday when they called in 

and used a personal day on the day before or after the holiday in denying Rottinghouse his 
Thanksgiving holiday pay. Given Respondent’s disparate treatment of Rottinghouse while 
allowing holiday pay for other employees in similar circumstances, I conclude that Respondent’s 
denial of holiday pay for Rottinghouse was in retaliation of his activity in filing charges with the 35
Board and violated Section 8(a)(4) of the Act.

C. Respondent’s Arguments and Affirmative Defenses

Respondent argues on brief that a “causal nexus” is required between Rottinghouse’s 40
protected activity and the adverse employment action. (R. Br. p. 2.)  Under extant Board law, no 
such nexus is required.  See Encino Hospital Medical Center, 360 NLRB 335, 336 fn. 6 (2014)
(no showing of particularized animus towards discriminatee’s specific protected activity) and
Mesker Door, Inc., 357 NLRB 591, 592 fn. 5 (2011) (finding that the judge incorrectly included 

                                               
15 I further find that Respondent’s denial of holiday pay to Rottinghouse constituted an adverse 

employment action.
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a “nexus” element as part of the General Counsel’s initial burden); Libertyville Toyota, 360 
NLRB 1298, 1301 fn. 10 (2014), enfd. 801 F.3d 767 (7th Cir. 2015).  Even if a causal nexus 
were required, I would find that the General Counsel has established one.  Allender and Froslear 
were well aware of Rottinghouse’s protected activity with the Board.  Froslear commented on 
this activity twice and Allender was present for at least one of these comments.  The evidence 5
establishes that other employees were paid for holidays when they did not work the day before or 
after a holiday and those employees further did not schedule the days off in advance.  Based 
upon this disparate treatment and Froslear’s comments, I would find the General Counsel has 
established a link between Respondent’s animus toward Rottinghouse’s protected activity and 
Respondent’s refusal to pay him for the Thanksgiving holiday in 2016.  I do emphasize, 10
however, that under current Board law a finding of such a nexus is not required.  

I find the case of Sysco Food Servs. of Cleveland, Inc., 347 NLRB 1024 (2006), cited by 
Respondent in its brief, distinguishable from the instant case. (R. Br. p. 11.)  In that case, the 
Board affirmed the administrative law judge’s finding that the General Counsel did not establish 15
animus against an employee’s grievance filing activity through two remarks made by a 
supervisor. 347 NLRB at 1024.  The supervisor in that case remarked “[n]ot another one” and 
“[o]h geez what did I do now” upon receiving grievances from the alleged discriminatee. 347 
NLRB at 1035 fn. 26.  The judge noted that no further details were provided regarding the timing 
or context of these remarks and found them to be “shop talk.” Id.  However, in this case, details 20
were elicited regarding Froslear’s comments about Rottinghouse’s protected activity.  Froslear, a 
senior management official, made statements expressing irritation with Rottinghouse’s protected 
activity in a large group meeting and at a grievance meeting.  He further married the decision of 
Respondent to more strictly enforce its discipline policy to charge filing activity by an employee.  
Froslear’s later comment directly associated Respondent’s decision to more strictly enforce its 25
break policy, specifically as it related to Rottinghouse, to his charge filing activity. I cannot find 
that these comments are mere shop talk.  Instead, I find that Froslear’s comments are statements 
of animus linked to Rottinghouse’s Board activity and, as such, violate the Act.  These
circumstances are factually distinguishable from those in the Sysco case cited by Respondent.

30
I further reject Respondent’s argument that Froslear’s statements cannot be imputed to those 

who made the decision to deny Rottinghouse his holiday pay.  Section 2(13) of the Act makes it 
clear that an employer is bound by the acts and statements of its supervisors. Dorothy Shamrock 
Coal Co., 279 NLRB 1298, 1299 (1986).  It is well established that the Board imputes a 
manager’s or supervisor’s knowledge of an employee’s protected activities to the decision-35
maker, unless the employer affirmatively establishes a basis for negating such imputation.  G4S 
Solutions (USA), Inc., 364 NLRB No. 92 slip op. at 4 (2016), citing Vision of Elk River, Inc., 359 
NLRB 69, 72 (2012), reaffirmed and incorporated by reference in 361 NLRB 1395 (2014).  
Respondent here has not put forth any evidence that knowledge should not be imputed to its 
decision-makers. Instead, the evidence establishes that Allender was present not only for the 40
prior Board proceedings in Case 09–CA–158662, but also when Froslear made his comments 
about Rottinghouse’s Board activity.  For these reasons, I find that it is proper to impute 
Respondent’s animus toward Rottinghouse’s Board activity to those, including Allender, who 
made the decision to deny his holiday pay.

45
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In its answer to the complaint, Respondent asserted ten affirmative defenses, including 
failure to state a claim, that the claims in the complaint are time-barred under Section 10(b) of 
the Act, that the claims in the complaint exceed the scope for the underlying charge, and a failure 
by the Charging Party to exhaust administrative remedies.  The proponent of an affirmative
defense has the burden of establishing it. Babcock & Wilcox Construction Co., 361 NLRB 1127, 5
1140 (2014), citing Broadway Volkswagen, 342 NLRB 1244, 1246 (2004) (finding the burden on 
the party raising an untimely charge defense under Section 10(b) of the Act), enfd. 483 F.3d 628 
(9th Cir. 2007).  As Respondent presented no evidence supporting its affirmative defenses at the 
hearing, and the affirmative defenses were not raised in Respondent’s brief, I will not address 
them further.10

D. Compliance Specification

As indicated above, the General Counsel consolidated the complaint in this case with a 
compliance specification.  The compliance specification alleges the amount of backpay due to 15
the Charging Party for the 2-day Thanksgiving holiday in 2016.  As part of my decision herein, I 
have recommended that Respondent reimburse Charging Party Steven Wayne Rottinghouse, Jr., 
for the 2 days of work missed and the tax consequences arising therefrom.

Compliance proceedings restore the status quo ante by restoring circumstances that would 20
have existed had there been no unfair labor practices.  Hubert Distributors, Inc., 344 NLRB 339, 
341 (2005).  The finding of an unfair labor practice is presumptive proof that some backpay is 
owed.  Beverly California Corp., 329 NLRB 977, 978 (1999).  The General Counsel’s burden in 
backpay cases is to show the amount of gross backpay due the discriminatee.  Hansen Bros. 
Enterprises, 313 NLRB 599, 600 (1993).  Once the General Counsel has introduced the gross 25
backpay due to the discriminatee, the burden shifts to the respondent to establish affirmative 
defenses that would eliminate or otherwise reduce its backpay liability.  Avery Heights, 349 
NLRB 829, 838 (2007); Centra, Inc., 314 NLRB 814, 815–820 (1994).  

In its answer to the complaint, Respondent denied that it owed the Charging Party backpay.  30
However, Respondent further answered that if it were found to owe backpay, it agreed with the 
General Counsel’s calculations in all but one paragraph.  However, at the hearing, Respondent 
stipulated that it agreed with the calculation in this paragraph. (Tr. 216.)  

Based upon these admissions and stipulations, I find, as alleged, that the backpay owed 35
Rottinghouse for November 24 and 25, 2016, is properly calculated by multiplying his $21.07 
hourly rate by 16 hours.  The holiday pay that Rottinghouse would have received but for 
Respondent’s discrimination against him is $337.12.  The amount of taxes owed for 2016 are 
$44.00, as set forth in the compliance specification.  The total amount of the lump-sum award 
that is subject to excess tax liability is $337.12.  The adverse tax consequences for which 40
Rottinghouse is entitled to be compensated will be the difference between the 2016 taxes and the 
taxes calculated for the year in which the payment is eventually made.  

852
      Case: 18-1685     Document: 9-3     Filed: 07/24/2018     Page: 12718      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 723



JD–97-17

12

Thus, Respondent shall pay to Rottinghouse $337.12 net backpay and expenses, plus interest 
computed and compounded daily as prescribed in New Horizons, 283 NLRB 1173 (1987), and 
Kentucky River Medical Center, 356 NLRB 6 (2010), accrued to the date of payment, minus tax 
withholdings required by Federal and State law, plus the amount of any adverse tax 5
consequences.   

CONCLUSIONS OF LAW

1. Respondent has been an employer engaged in commerce within the meaning of 10
Section 2(2), (6), and (7) of the Act.

2. Respondent violated Section 8(a)(4) and (1) of the Act when it refused to pay Steven 
Wayne Rottinghouse, Jr., holiday pay for Thanksgiving Day and the day after 
Thanksgiving 2016.15

3. By engaging in the unlawful conduct set forth in paragraph 2, above, Respondent has 
engaged in an unfair labor practice affecting commerce within the meaning of Section
8(a)(4) and (1), and Section 2(6) and (7) of the Act.

20
4. Respondent shall pay to Rottinghouse $337.12 net backpay and expenses, plus 

interest computed and compounded daily as prescribed in New Horizons, 283 NLRB 
1173 (1987), and Kentucky River Medical Center, 356 NLRB 6 (2010), accrued to the 
date of payment, minus tax withholdings required by Federal and State law, plus the 
amount of any adverse tax consequences.   25

REMEDY

Having found that the Respondent has engaged in certain unfair labor practices, I shall order 
it to cease and desist therefrom and to take certain affirmative action designed to effectuate the 30
policies of the Act.

The Respondent, having discriminatorily refused to pay employee Steven Wayne 
Rottinghouse, Jr., for Thanksgiving and the day after Thanksgiving 2016, must make him whole 
for his lost earnings and other benefits. Backpay shall be computed in accordance with F. W. 35
Woolworth Co., 90 NLRB 289 (1950), with interest at the rate prescribed in New Horizons, 283 
NLRB 1173 (1987), compounded daily as prescribed in Kentucky River Medical Center, 356 
NLRB 6 (2010), minus tax withholdings required by Federal and State law. The amounts owed 
are computed above in this decision and interest and tax liability shall continue to accrue until 
the date of payment.40

In addition, Respondent shall, within 21 days of the date the amount of backpay is fixed, 
either by agreement or Board order, file a report allocating backpay with the Regional Director 
for Region 9.  Respondents will be required to allocate backpay to the appropriate calendar years 
only.  The Regional Director will then assume responsibility for transmission of the report to the 45
Social Security Administration at the appropriate time and in the appropriate manner. AdvoServ 
of New Jersey, Inc., 363 NLRB No. 143 (2016).  
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Respondent shall also compensate the discriminatee for the adverse tax consequences, if any, 
of receiving one or more lump-sum backpay awards covering periods longer than 1 year. Don 
Chavas, LLC d/b/a Tortillas Don Chavas, 361 NLRB 101 (2014).   

5
Respondent shall post an appropriate informational notice, as described in the attached 

appendix. This notice shall be posted in the Respondent’s facility or wherever the notices to 
employees are regularly posted for 60 days without anything covering it up or defacing its 
contents. In addition to physical posting of paper notices, notices shall be distributed 
electronically, such as by email, posting on an intranet or an internet site, and/or other electronic 10
means, if Respondent customarily communicates with its employees by such means. In the event 
that, during the pendency of these proceedings, Respondent has gone out of business or closed 
the facility involved in these proceedings, Respondent shall duplicate and mail, at its own 
expense, a copy of the notice to all current employees and former employees employed by
Respondent at any time since November 24, 2016.  When the notice is issued to Respondent, it 15
shall sign it or otherwise notify Region 9 of the Board what action it will take with respect to this 
decision.

On these findings of fact and conclusions of law and on the entire record, I issue the 
following recommended1620

ORDER

Respondent, Airgas USA, LLC, Cincinnati, Ohio, its officers, agents, successors, and 
assigns, shall25

1. Cease and desist from

(a) Discriminating against any employee for assisting and giving testimony to the 
National Labor Relations Board.30

(b) In any like or related manner interfering with, restraining, or coercing employees in 
the exercise of the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectuate the policies of the Act.35

(a) Within 14 days from the date of the Board’s Order, make Steven Wayne 
Rottinghouse, Jr. whole for any loss of earnings and other benefits suffered as a result 
of the discrimination against him.  The backpay owed to Rottinghouse is $337.12, 
plus interest computed and compounded daily as prescribed in New Horizons, 283 40
NLRB 1173 (1987), and Kentucky River Medical Center, 356 NLRB 6 (2010), 

                                               
16 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and Regulations, the 

findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted 
by the Board and all objections to them shall be deemed waived for all purposes.
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accrued to the date of payment, minus tax withholdings required by Federal and State 
law.17    

(b) Within 14 days, remove from its files any reference to the discrimination against 
Steven Wayne Rottinghouse, Jr., and, within 3 days thereafter, notify him in writing 5
that this has been done and that the discrimination will not be used against him in any 
way, including in response to any inquiry from any employer, employment agency, 
unemployment insurance office, or reference seeker.  

(c) Within 21 days of the Board’s order, file a report allocating backpay to the 10
appropriate calendar years with the Regional Director for Region 9.   The Regional 
Director will then assume responsibility for transmission of the report to the Social 
Security Administration at the appropriate time and in the appropriate manner.  

(d) Compensate Steven Wayne Rottinghouse, Jr., for the adverse tax consequences, if 15
any, of receiving one or more lump-sum backpay awards covering periods longer 
than 1 year.

(e) Within 14 days after service by the Region, post at its facility in Cincinnati, Ohio 
copies of the attached notice marked “Appendix.”18 Copies of the notice, on forms 20
provided by the Regional Director for Region 9, after being signed by the 
Respondent’s authorized representative, shall be posted by the Respondent and 
maintained for 60 consecutive days in conspicuous places including all places where 
notices to employees are customarily posted. In addition to physical posting of paper 
notices, the notices shall be distributed electronically, such as by email, posting on an 25
intranet or an internet site, and/or other electronic means, if the Respondent 
customarily communicates with its employees by such means. Reasonable steps shall 
be taken by the Respondent to ensure that the notices are not altered, defaced, or 
covered by any other material. In the event that, during the pendency of these 
proceedings, the Respondent has gone out of business or closed the facility involved 30
in these proceedings, the Respondent shall duplicate and mail, at its own expense, a 
copy of the notice to all current employees and former employees employed by the 
Respondent at any time since November 24, 2016.

                                               
17 As noted above, this lump-sum amount covers backpay, interest, and tax liability through the date 

of the complaint.  Interest and tax liability shall continue to accrue until the actual date of payment.  
18 If this Order is enforced by a judgment of a United States court of appeals, the words in the notice 

reading “Posted by Order of the National Labor Relations Board” shall read “Posted Pursuant to a 
Judgment of the United States Court of Appeals Enforcing an Order of the National Labor Relations 
Board.”
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(f) Within 21 days after service by the Region, file with the Regional Director a sworn 
certification of a responsible official on a form provided by the Region attesting to the 
steps that the Respondent has taken to comply.

5
Dated, Washington, D.C.    December 13, 2017

Melissa M. Olivero10
Administrative Law Judge

Aar u 64/)"
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APPENDIX

NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board

An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has 
ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on your behalf
Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities.

WE WILL NOT discriminate against you by refusing to pay you holiday pay for assisting or 
giving testimony to the National Labor Relations Board.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the 
exercise of the rights guaranteed you by Section 7 of the Act.

WE WILL make Steven Wayne Rottinghouse, Jr., whole for his loss of holiday pay resulting 
from our unlawful discrimination, less tax withholdings required by Federal and State law, plus 
interest compounded daily.

WE WILL compensate Steven Wayne Rottinghouse, Jr., for the adverse tax consequences, if 
any, of receiving lump-sum backpay awards covering periods longer than 1 year.

WE WILL file a report with the Regional Director allocating backpay to the appropriate calendar 
years.  The Regional Director will then transmit this report to the Social Security Administration 
at the appropriate time and in the appropriate manner.
WE WILL, within 14 days, remove from our files any reference to the unlawful discrimination 
against Steven Wayne Rottinghouse, Jr., and WE WILL, within 3 days thereafter, notify him in 
writing that this has been done and that the discrimination will not be used against him in any 
way, including in response to any inquiry from any employer, employment agency, 
unemployment insurance office, or reference seeker.  

AIRGAS USA, LLC

(Employer)

Dated By

         (Representative)                            (Title)
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The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the 
National Labor Relations Act. It conducts secret-ballot elections to determine whether employees want 
union representation and it investigates and remedies unfair labor practices by employers and unions. To
find out more about your rights under the Act and how to file a charge or election petition, you may speak 
confidentially to any agent with the Board’s Regional Office set forth below. You may also obtain 
information from the Board’s website: www.nlrb.gov.

550 Main Street, Federal Building, Room 3003, Cincinnati, OH  45202–3271
(513) 684–3686, Hours: 8:00 a.m. to 4:30 p.m.

The Administrative Law Judge’s decision can be found at www.nlrb.gov/case/09-CA-189551 or by using the QR code below.  
Alternatively, you can obtain a copy of the decision from the Executive Secretary, National Labor Relations Board, 1015 Half 

Street, S.E., Washington, D.C. 20570, or by calling (202) 273-1940.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING 

AND MUST NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY 
QUESTIONS CONCERNING THIS NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE 

DIRECTED TO THE ABOVE REGIONAL OFFICE’S COMPLIANCE OFFICER, (513) 684–3733.
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

AIRGAS USA, LLC,

          and

STEVEN WAYNE ROTTINGHOUSE, JR.

Case 09-CA-189551

ORDER TRANSFERRING PROCEEDING TO
THE NATIONAL LABOR RELATIONS BOARD

A hearing in the above-entitled proceeding having been held before a duly designated 
Administrative Law Judge and the Decision of the said Administrative Law Judge, a copy of 
which is annexed hereto, having been filed with the Board in Washington, D.C.,

IT IS ORDERED, pursuant to Section 102.45 of the National Labor Relations Board's 
Rules and Regulations, that the above-entitled matter be transferred to and continued before 
the Board.

Dated, Washington, D.C., December 13, 2017.

By direction of the Board:

Roxanne Rothschild

Deputy Executive Secretary

NOTE: Communications concerning compliance with the Decision of the 
Administrative Law Judge should be with the Director of the Regional Office issuing the 
complaint.

Attention is specifically directed to the excerpts from the Board's Rules and 
Regulations and on size of paper, and that requests for extension of time must be 
served in accordance appearing on the pages attached hereto. Note particularly the 
limitations on length of briefs with the requirements of the Board's Rules and 
Regulations Section 102.114(a) & (i).
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Exceptions to the Decision of the Administrative Law Judge in this proceeding 
must be received by the Board's Office of the Executive Secretary, 1015 Half Street SE, 
Washington, DC 20570, on or before JANUARY 10, 2018.
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366 NLRB No. 92

NOTICE:  This opinion is subject to formal revision before publication in the 
bound volumes of NLRB decisions.  Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.  
20570, of any typographical or other formal errors so that corrections can 
be included in the bound volumes.

Airgas USA, LLC and Steven Wayne Rottinghouse, 
Jr.  Case 09–CA–189551

May 21, 2018

DECISION AND ORDER

BY MEMBERS MCFERRAN, KAPLAN, AND EMANUEL

On December 13, 2017, Administrative Law Judge 
Melissa M. Olivero issued the attached decision.  The 
Respondent filed exceptions and a supporting brief, and 
the General Counsel filed an answering brief.  In addi-
tion, the General Counsel filed a limited cross-exception.  

The National Labor Relations Board has delegated its 
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record 
in light of the exceptions and briefs and has decided to 
affirm the judge’s rulings, findings,1 and conclusions,2

                                                       
1 The Respondent has excepted to some of the judge’s credibility 

findings.  The Board’s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions unless the clear preponder-
ance of all the relevant evidence convinces us that they are incorrect.  
Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362 
(3d Cir. 1951).  We have carefully examined the record and find no 
basis for reversing the findings.

The judge made some factual errors in her decision, but we find 
these inadvertent errors do not materially affect the judge’s analysis and 
correct them here.  First, the judge once stated that Charging Party 
Steven Wayne Rottinghouse, Jr. called out for his personal day on the 
day before Thanksgiving 2016 less than an hour before his shift.  As 
she correctly wrote earlier in her decision, Rottinghouse actually called 
out the evening before his shift.  Second, the judge stated that Rotting-
house filed six charges with the Board between August 2013 and Au-
gust 2015, but he only filed four.  The judge reached the incorrect 
number by counting the charge that Rottinghouse filed in this matter on 
December 8, 2016, and a charge International Brotherhood of Team-
sters Local Union No. 100, not Rottinghouse, filed on February 4, 
2015.  The judge repeated her misunderstanding that Rottinghouse filed 
the February 2015 charge later in the decision, but Rottinghouse did not 
file it and was only involved as one of the affected employees.     

2 We affirm the judge’s conclusion, for the reasons she states, that 
the Respondent violated Sec. 8(a)(4) and (1) by withholding Rotting-
house’s holiday pay for Thanksgiving 2016 because of his activity in 
the filing and litigation of unfair labor practice charges.  We additional-
ly emphasize that there is no evidence that prior to this incident the 
Respondent had ever denied an employee holiday pay when he or she 
took a personal day immediately before or after the holiday.  The Re-
spondent contends that it had a practice of not paying holiday pay if an 
employee, without a medical excuse, “called-off” for a personal day 
before or after a holiday—meaning that the employee notified the Re-
spondent at some point between the end of his or her last shift and one 
hour before his or her next shift—as opposed to scheduling a personal 
day, before or after, farther in advance.  There is no support for that 
distinction.  The record contains examples of employees receiving 
holiday pay when taking either scheduled or called-off personal days, 
with or without a medical excuse, before or after holidays.  The exam-
ples of Matt Kinkade and Dennis Hibbard that the Respondent contends 

and to adopt the judge’s recommended Order as modified 
and set forth in full below.3

ORDER

The National Labor Relations Board orders that the 
Respondent, Airgas USA, LLC, Cincinnati, Ohio, its 
officers, agents, successors, and assigns, shall

1. Cease and desist from
(a) Withholding any employee’s holiday pay because 

he or she filed charges with, assisted, or gave testimony 
to the National Labor Relations Board.

(b) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the 
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to 
effectuate the policies of the Act.

(a) Make Steven Wayne Rottinghouse, Jr. whole for 
the holiday pay discriminatorily withheld in the amount 
of $337.12, plus interest accrued to the date of payment, 
and minus tax withholding required by Federal and State 
laws, as set forth in the remedy section of the judge’s 
decision.

(b) Compensate Steven Wayne Rottinghouse, Jr. for 
the adverse tax consequences, if any, of receiving a 
lump-sum backpay award, and file with the Regional 
Director for Region 9, within 21 days of the date the 
amount of backpay is fixed, either by agreement or 
Board order, a report allocating the backpay award to the 
appropriate calendar year.

(c) Within 14 days after service by the Region, post at 
its Cincinnati, Ohio facility copies of the attached notice 
marked “Appendix.”4  Copies of the notice, on forms 
provided by the Regional Director for Region 9, after 
being signed by the Respondent’s authorized representa-
                                                                                        
support its position are inapposite.  These employees were not paid for 
holidays where they called off the day before or after, but records indi-
cate that they did not take paid personal days, as Rottinghouse and 
other employees who were paid for holidays had.  Kinkade and Hibbard 
went without pay for their call-off days.

3 We note that the judge’s remedy incorrectly stated that backpay 
should be computed in accordance with F. W. Woolworth Co., 90 
NLRB 289 (1950), instead of Ogle Protection Service, 183 NLRB 682 
(1970), enfd. 444 F.2d 502 (6th Cir. 1971), which applies when the 
violation found does not involve cessation of employment or interim 
earnings that would reduce backpay.  The judge’s misstatement is im-
material, however, because the Respondent admitted that, if found 
liable, the consolidated compliance specification alleged the correct 
amount of backpay: $337.12, plus interest, minus tax withholdings, 
plus the amount of any adverse tax consequences.  We shall modify the 
judge’s recommended Order and substitute a new notice to conform to 
the violation found and the Board’s standard remedial language.

4 If this Order is enforced by a judgment of a United States court of 
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.”
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tive, shall be posted by the Respondent and maintained 
for 60 consecutive days in conspicuous places including 
all places where notices to employees are customarily 
posted.  In addition to physical posting of paper notices, 
notices shall be distributed electronically, such as by 
email, posting on an intranet or an internet site, and/or 
other electronic means, if the Respondent customarily 
communicates with its employees by such means.  Rea-
sonable steps shall be taken by the Respondent to ensure 
that the notices are not altered, defaced, or covered by 
any other material.  If the Respondent has gone out of 
business or closed the facilities involved in these pro-
ceedings, the Respondent shall duplicate and mail, at its 
own expense, a copy of the notice to all current employ-
ees and former employees employed by the Respondent 
at any time since November 24, 2016. 

(d) Within 21 days after service by the Region, file 
with the Regional Director for Region 9 a sworn certifi-
cation of a responsible official on a form provided by the 
Region attesting to the steps that the Respondent has 
taken to comply.

Dated, Washington, D.C. May 21, 2018

______________________________________
Lauren McFerran, Member

______________________________________
Marvin E. Kaplan, Member

______________________________________
William J. Emanuel, Member

(SEAL)                NATIONAL LABOR RELATIONS BOARD

APPENDIX

NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

The National Labor Relations Board has found that we 
violated Federal labor law and has ordered us to post and 
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on 

your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected 
activities.

WE WILL NOT withhold your holiday pay because you 
filed charges with, assisted, or gave testimony to the Na-
tional Labor Relations Board.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights 
listed above.

WE WILL make Steven Wayne Rottinghouse, Jr. whole 
for the holiday pay we discriminatorily withheld in the 
amount of $337.12, plus interest accrued to the date of 
payment, and minus tax withholding required by Federal 
and State laws.

WE WILL compensate Steven Wayne Rottinghouse, Jr. 
for the adverse tax consequences, if any, of receiving a 
lump-sum backpay award, and WE WILL file with the Re-
gional Director for Region 9, within 21 days of the date 
the amount of backpay is fixed, either by agreement or 
Board order, a report allocating the backpay award to the 
appropriate calendar year for Rottinghouse.

AIRGAS USA, LLC

The Board’s decision can be found at 
http://www.nlrb.gov/case/09-CA-189551 or by using the 
QR code below.  Alternatively, you can obtain a copy of the 
decision from the Executive Secretary, National Labor Re-
lations Board, 1015 Half Street, S.E., Washington, D.C. 
20570, or by calling (202) 273–1940.

Eric Taylor, Esq., for the General Counsel.
Michael Murphy, Esq., for the Respondent.

DECISION

STATEMENT OF THE CASE

MELISSA M. OLIVERO, Administrative Law Judge.  This case 
was tried in Cincinnati, Ohio on June 1, 2017. Steven Wayne 
Rottinghouse, Jr. (Rottinghouse or Charging Party), an individ-
ual, filed a charge on December 8, 2016,1 and an amended 
charge on March 20, 2017.  The General Counsel issued the 
complaint and compliance specification on March 31, 2017, 
                                                       

1 All dates are in 2016 unless otherwise indicated.
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AIRGAS USA, LLC 3

alleging that Airgas USA, LLC (Respondent) violated Section 
8(a)(4) and (1) of the Act by refusing to pay Rottinghouse holi-
day pay for the 2-day Thanksgiving holiday in 2016.  Respond-
ent timely answered the complaint, denying the allegations and 
asserting several affirmative defenses.

The parties were given a full opportunity to participate, to in-
troduce relevant evidence, to examine and cross-examine wit-
nesses, and to file briefs.  On the entire record, including my 
own observation of the demeanor of the witnesses,2 and after 
considering the briefs filed by the General Counsel and Re-
spondent, I make the following

FINDINGS OF FACT

I.  JURISDICTION

Respondent, a Delaware Limited Liability Company, is en-
gaged in retail sale and distribution of industrial gasses and 
related products at its facility in Cincinnati, Ohio, where it de-
rives gross revenues in excess of $500,000 and purchases and 
receives goods valued in excess of $50,000 directly from points 
outside the State of Ohio. Respondent admits, and I find, that it 
is an employer engaged in commerce within the meaning of 
Section 2(2), (6), and (7) of the Act.3 (GC Exh. 1(g).)

II.  ALLEGED UNFAIR LABOR PRACTICES

A.  Respondent’s Business and Supervisory Structure

Respondent operates a facility at 10031 Cincinnati Dayton 
Road in Cincinnati, Ohio (Cincinnati facility). (Jt. Exh. 1.)  
Todd Allender is the plant manager and Dave Luehrmann is the 
branch facility manager at the Cincinnati facility.  Luehrmann 
is responsible for the operation of the Cincinnati facility, in-
cluding processing the payroll.  (Tr. 142, 198.)  Clyde Froslear 
is the operations manager over the Cincinnati facility; he also 
manages other facilities for Respondent. Jt. Exh. 2, p. 21–22.)  

Allender and Luehrmann work at the Cincinnati facility on a 
daily basis and Luehrmann is the highest ranking person at the 
facility. (Tr. 21.)  Froslear does not come to the Cincinnati 
facility on a daily basis. (Id.)  Respondent admits, and I find, 
that Allender, Luehrmann, and Froslear are supervisors of Re-
spondent within the meaning of Section 2(11) of the Act. (GC 
Exh. 1(g); Tr. 9–11.)   

B.  Respondent’s Labor Relations

Respondent and Teamsters Local 100 (Union) have been 
signatory to a series of collective bargaining agreements, the 
most recent of which is effective from December 1, 2015 to 
November 30, 2018. (Jt. Exh. 1.)   Barry Perkins has been the 
union steward at the Cincinnati facility for over 9 years.  (Tr. 
109–110.)  
                                                       

2 Although I have included citations to the record to highlight partic-
ular testimony or exhibits, my findings and conclusions are not based 
solely on those specific record citations, but rather on my review and 
consideration of the entire record for this case.  My findings of fact 
encompass the credible testimony and evidence presented at trial, as 
well as logical inferences drawn therefrom.

3 At the hearing, Respondent’s counsel stated that Respondent “con-
sented to the Board’s jurisdiction.” (Tr. 9, 10.)  

C.  Rottinghouse’s Employment with Respondent

Rottinghouse was employed as a driver by Respondent from 
September 2010 until February 2017, when he quit.  (Tr. 20.)  
Rottinghouse was a member of Teamsters Local 100 while he 
was employed by Respondent.  (Tr. 21–22.)  Allender was Rot-
tinghouse’s immediate supervisor.  (Tr. 20.)  Allender, in turn, 
reported to Luehrmann, who reported to Froslear.  (Tr. 20–21.)  

D.  Respondent’s Dealings with the Board

The Charging Party has filed numerous charges with Region 
9 of the National Labor Relations Board (Board).  Rottinghouse 
filed a charge against Respondent with the Board in Case 09–
CA–158662 in August 2015. (Jt. Exh. 2(b).)  In February 2016, 
Rottinghouse testified in the hearing concerning that case be-
fore Administrative Law Judge Donna Dawson. (Jt. Exh 2.)  I 
take notice of the fact that both Froslear and Luehrmann testi-
fied in the earlier hearing. (Id.; Tr. 96–97.)  Judge Dawson’s 
decision is pending before the Board on exceptions filed by 
Respondent.4

Between August 2013 and August 2015, Rottinghouse filed 
six charges with the Board. (GC Exh. 1(a), 2, 3, 4, 5, 6.)  Rot-
tinghouse filed the charge at issue in this case on December 8, 
about a month prior to his meeting with Froslear and Lueh-
rmann over the discipline mentioned below. (GC Exh. 1(a).)  

Respondent’s managers have commented on Rottinghouse’s 
activity with the Board.  In April 2015, Froslear announced at a 
meeting that Respondent would no longer informally warn 

employees to get back to work from an overstayed break.5 (Tr. 
77–78.)  Instead, Froslear said that Respondent would proceed 
directly to a write up. (Tr. 78.)  Froslear went on to explain that 
Respondent was making this change because of NLRB charg-

es.6 (Tr. 78, 127–129.)  Rottinghouse was not mentioned by 
name at this meeting. (Tr. 98, 129.)  However, at the time of 
this meeting, Rottinghouse had recently filed a charge with the 
Board. (GC Exh. 3.)  

In January 2017, Froslear met with Rottinghouse and his un-
ion steward about a write up for calling off an hour before his 

scheduled shift time.7  (Tr. 81–82, 130–131.)  Rottinghouse 
asked why, instead of writing him up, Respondent did not ask 
him what was going on that day.  (Tr. 82, 132.)  Froslear re-
plied, “It’s not like you’ve ever come and talked to us before 

you filed all these NLRB charges.”
8
  (Tr. 82, 133.)  Froslear 

further mentioned having a list of the charges filed by Rotting-
house.  (Tr. 82–83; 133.)  Luehrmann testified that Froslear told 
                                                       

4 I admitted the transcript and exhibits from Case 09–CA–158662 
for the limited purpose of showing Rottinghouse’s activity with the 
Board. (GC Exhs. 2, 2(a), 2(b); Tr.76.)  I have not considered these 
exhibits for any other purpose.  

5 Rottinghouse was present at this meeting.
6 Rottinghouse testified that Froslear said “NLRB charges” and Per-

kins testified that Froslear said “NLRB standards.”  I do not find this 
difference material. 

7 This grievance is not at issue in this case.
8 Perkins testified that Froslear stated, “Well, why is it you always 

have to file NLRB charges?”  (Tr. 133.)  I do not find this difference 
material, as Froslear was clearly expressing irritation with Rotting-
house’s NLRB charge-filing activity.  
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Rottinghouse, “You don’t come to us before a [NLRB] charge 
is made.” (Tr. 204.)   

E.  Bereavement Leave

Respondent maintains a policy on bereavement leave, which 
is referenced in the collective-bargaining agreement between 
the parties. (Jt. Exhs. 1, 3.)  According to the collective-
bargaining agreement, unit members are subject to Respond-
ent’s bereavement leave policy under the same terms as non-
unit employees. (Jt. Exh. 1.)  Under Respondent’s policy, em-
ployees receive up to 5 days of bereavement leave for the death 
of an immediate family member, such as a spouse, child, par-
ent, step-parent, or step-child. (Jt. Exh. 3.)  In the event of the 
death of an extended family member, such as a sibling, grand-
parent, or brother- or sister-in-law, employees receive up to 3 
days of bereavement leave.  (Id.)  In the event of the death of a 
family member not listed in the policy, such as an aunt, uncle, 
niece, or nephew, an employee is allowed up to 1 day of be-
reavement leave. (Id.)  

In November, Rottinghouse sought bereavement leave for 
the death of a family member.  The person who died was the 

brother of Rottinghouse’s step-father.9  Rottinghouse consid-
ered this relative an uncle. (Tr. 36, 90.)  The death occurred on 
November 22, the Tuesday before Thanksgiving. (Tr. 37.)  
When Rottinghouse was notified of the death, he called Allen-
der. (Tr. 46.)  Rottinghouse told Allender that he would not be 
able to take any late runs that day because his uncle had died. 
(Tr. 46.)  That evening, while talking to his parents, Rotting-
house agreed to help clean out his uncle’s apartment the next 
day. (Tr. 46–47.)  Rottinghouse called Allender on Tuesday 
evening to notify Allender that he intended to take a personal 
day on Wednesday, November 23. (Tr. 49.)  Thanksgiving Day 
fell on November 24. (GC Exh. 19.) 

Rottinghouse learned about his uncle’s funeral arrangements 
on November 26, the Saturday of Thanksgiving weekend. (Tr. 
37.)  At that time, Rottinghouse requested a bereavement day 
from Allender by leaving Allender a voicemail message. (Tr. 
37.)  The funeral for Rottinghouse’s uncle was held on Mon-
day, November 28, the day after the Thanksgiving weekend. 
(GC Exh. 19; Tr. 30.)  

F.  Holiday Pay and Personal Days

The collective-bargaining agreement between the Union and 
Respondent lists several holidays, including Thanksgiving Day 
and the day after Thanksgiving (collectively, the “Thanksgiving 
holiday”). (Jt. Exh. 1.)   In order to be paid for a holiday, the 
contract states that the employee must work the regularly 
scheduled work day immediately preceding the holiday and 
immediately following the holiday. (Id.)   The contract allows 
an exception for employees who have a proven illness or injury 
substantiated by a doctor’s statement.  (Id.)  The parties also 
stipulated that an employee will be paid for a holiday if he or 
she takes a personal day on the day preceding or following a 
holiday, so long as the personal day is scheduled in advance.  
(Tr. 163.)  
                                                       

9 At some points in the transcript, the decedent is referred to as Rot-
tinghouse’s “step-uncle.”  

The collective-bargaining agreement also contains a provi-
sion regarding personal days.  (Jt. Exh. 1.)  Employees receive 
5 personal days on January 1 of each calendar year. (Id.)  In 
order to use a personal day, an employee is supposed to call in 
1 hour prior to the start of his or her shift. (Id.)  

Allender tracks employee time off by keeping notations in a 
calendar book he keeps on his desk.  (Tr. 54, 143.)  Rotting-
house photographed pages from Allender’s calendar book. (GC 
Exhs. 17, 18, 19, 20.)  Allender uses the abbreviation “PER” 
for personal day. (Tr. 55, 62, 144.)  A star indicates that an 
employee was scheduled to work, but called off.  (Tr. 144, 
199.)  Allender’s calendar shows employees took personal days 
for the day before Labor Day and the days after Thanksgiving 
and Christmas (Tr. 57–58, 59, 60, 144–147.)  For example, the 
evidence shows that an employee was paid for the Labor Day 
holiday in 2016, despite taking a personal day on the day after 
the holiday.  (GC Exhs. 13, 18; Tr. 154–156.)  However, this 
employee scheduled the personal day in advance.  (Tr. 155.)  

Luehrmann also keeps an attendance calendar in his office. 
(GC Exhs. 15, 16; Tr. 65.)  Abbreviations used by Luehrmann 
include “V” for vacation, “P” for personal day, and “F” for 
floating holiday. (Tr. 67.)  Like Allender’s, Luehrmann’s cal-
endar indicates that other employees were paid for holidays 
when they took a personal day before or after the various holi-
days. (GC Exh. 15, 16; Tr. 67–68, 115–117.)  

Allender tracks attendance and Luehrmann prepares the pay-
roll.  (Tr. 182.)  Luehrmann uses Allender’s calendar as a refer-
ence when preparing the payroll.  (Tr. 147.)  In processing the 
payroll, Luehrmann gets the calendar book from Allender’s 
office and matches what is recorded there with the Kronos sys-
tem and employee absences.  (Tr. 198–199.)  Allender and 
Luehrmann control which employees are paid for holidays.  
(Tr. 182.)  Froslear has no role in determining whether an em-
ployee will be paid or not be paid for a holiday.  (Tr. 82.)  

Respondent has paid other employees for holidays when they 
did not work the day immediately before or the day immediate-
ly after the holiday.  Employee Rick Miller was paid for the 
New Year’s holiday in 2016. (Tr. 188.)  Miller called off of 
work on January 4, the first day after the holiday, and did not 
produce a doctor’s note. (R. Exh. 1; Tr. 188.)  Allender said 
Miller should not have been paid and described this as an “er-
ror.”  (Tr. 188.)  Another employee, John Jeffries, was paid for 
the Thanksgiving holiday in 2016 when he called off work on 
November 28 and took a personal day. (GC Exh. 14; Tr. 171–

172.)  Allender attempted to characterize this as a mistake.10  
(Tr. 171–172.)  These were the only examples in evidence of 
other employees receiving holiday pay after calling off on the 
day before or after a holiday.  (GC Exh. 14; R. Exh. 1; Tr. 188.)  
All of the other employees who received holiday pay when 
missing a day of work immediately before or after a holiday 
                                                       

10 I do not credit Allender’s self-serving attempt to characterize the 
paying of these employees as a mistake or an error.  This explanation 
seems especially implausible given that John Jeffries was paid for the 
same holiday for which Rottinghouse was not paid, and both called in 
to use a personal day.
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had scheduled their day off in advance.11

G.  Thanksgiving 2016

Thanksgiving Day 2016 fell on Thursday, November 24 and 
the day after Thanksgiving fell on Friday, November 25.  Both 
days are considered holidays under the collective-bargaining 
agreement between the Union and Respondent.  (Jt. Exh. 1.)  
Normal workdays for Respondent are Monday through Friday; 
Saturday and Sunday are not considered work days. (Tr. 60.)  
Therefore, the last work day before the Thanksgiving holiday 
would have been Wednesday, November 23 and the first work 
day after the Thanksgiving holiday would have been Monday, 
November 28.

There is no dispute that Rottinghouse did not work on the 
day immediately preceding or on the day immediately follow-
ing the Thanksgiving holiday in 2016.  Rottinghouse was 
scheduled to work on Wednesday, November 23, starting at 
6:00 a.m.  As outlined above, at about 5:16 a.m. on Wednesday, 
November 23, Rottinghouse called Allender’s cell phone and 
left a message that he would not be at work that day and wished 
to use a personal day.  Rottinghouse used a bereavement day 
for Monday, November 28.   

On December 5 or 6, Rottinghouse accessed Respondent’s 
computer system and learned that he was not being paid for 
Thanksgiving or the day after Thanksgiving. (Tr. 28.)  Rotting-
house then approached Froslear and asked why he wasn’t paid. 
(Tr. 29.)  Froslear responded because Rottinghouse did not 
work on those days. (Id.)  Rottinghouse then went to Lueh-
rmann’s office. (Tr. 30.)  Rottinghouse asked Luehrmann why 
he was not paid for the day of his relative’s funeral. (Tr. 30.)  
Luehrmann replied that, “there was no such thing as a step 
uncle.” (Tr. 30.)  Rottinghouse responded it wasn’t his step 
uncle, it was his uncle. (Tr. 31.)  

H.  Rottinghouse’s Grievances

Respondent did not pay Rottinghouse for Thanksgiving, the 
day after Thanksgiving, or the day of his uncle’s funeral. (Tr. 
28.)  As a result, on December 7, Rottinghouse filed numerous 
grievances with Respondent.  Relevant here, he filed grievances 
over the denial of pay for his bereavement leave and the denial 
of holiday pay for Thanksgiving and the day after Thanksgiv-
ing.  (GC Exhs. 8, 9.)  

On December 9, the parties conducted a meeting regarding 
Rottinghouse’s grievances in Froslear’s office.  (Tr. 38, 39, 
121, 203.)  Union steward Barry Perkins appeared with Rot-
tinghouse. (Tr. 39, 122.)  Froslear, Luehrmann, and Jeff Mer-

coni, a vice president, appeared for Respondent.12 (Tr. 39.)  

                                                       
11 Employee Dustin Madden was paid for the New Year’s holiday in 

2016, even though he called off on the day after the holiday. (Tr. 201.)  
However, Madden provided a doctor’s note for his absence. (R. Exh. 
10; Tr. 201.)  

12 There was some confusion over the date of the grievance meeting 
and the step at which the meeting was held. Luehrmann testified that 
the meeting at which Froslear made his statement about the NLRB was 
in January and that it was a second step meeting. (Tr. 208–210.)  I do 
not find the exact date of the meeting or the step of the meeting materi-
al, as there is no question that Froslear made a statement expressing 

Regarding Rottinghouse’s Thanksgiving grievance, Froslear 
stated that he was not paid because he did not work on Thanks-
giving or the day after Thanksgiving.  (Tr. 40, 123.)  Rotting-
house argued that Respondent’s past practice was to pay people 
who took a personal day before or after a holiday. (Tr. 41.)  

At the meeting, Froslear also stated that Rottinghouse’s rela-
tive was a step-uncle.  (Tr. 125.)  Rottinghouse argued that the 
relative was his uncle, not his step-uncle. (Tr. 43.)  Rotting-
house was aware of an incident involving another employee 
who was paid for a bereavement day related to the funeral of 
his wife’s uncle. (Tr. 43–44.)  The evidence shows that this 
employee, John Jeffries, was granted a day of bereavement 
leave to attend the funeral of an uncle by marriage on Septem-
ber 15.  (R. Exh. 1; Tr. 44.)  Luehrmann admitted that he had 

allowed Jeffries’ bereavement day.13 (Tr. 44.)  
Following the meeting, Respondent agreed to pay Rotting-

house for his bereavement day. (Tr. 38, 126.)  However, Re-
spondent has continued to refuse to pay Rottinghouse for the 
two-day Thanksgiving holiday.  This grievance remained pend-
ing at the time of the hearing.  (Tr. 27.)

DISCUSSION AND ANALYSIS

A.  Witness Credibility

A credibility determination may rely on a variety of factors, 
including the context of the witness’ testimony, the witness’ 
demeanor, the weight of the respective evidence, established or 
admitted facts, inherent probabilities and reasonable inferences 
that may be drawn from the record as a whole.  Double D Con-
struction Group, 339 NLRB 303, 305 (2003); Daikichi Sushi, 
335 NLRB 622, 623 (2001) (citing Shen Automotive Dealership 
Group, 321 NLRB 586, 589 (1996)), enfd. 56 Fed. Appx. 516 
(D.C. Cir. 2003).  Credibility findings need not be all-or-
nothing propositions—indeed, nothing is more common in all 
kinds of judicial decisions than to believe some, but not all, of a 
witness’ testimony.  Daikichi Sushi, 335 NLRB at 622.  Credi-
bility of the witnesses is not generally at issue in this case, as 
there was little variation among their testimony.  Where neces-
sary, however, my credibility findings are incorporated into the 
findings of fact set forth above.

This decision does not require a lengthy credibility determi-
nation, as most of the relevant facts are not in dispute. I have 
found that Froslear made statements expressing frustration or 
irritation with Rottinghouse’s charge filing activity with the 
Board.  I have further found that Respondent’s own records 
demonstrate that other employees were paid for holidays when 
taking a personal day before or after the holiday, even when the 
employee called in to use a personal day.   

The Board recognizes that when a party fails to call a witness 
who may reasonably be assumed to be favorably disposed to 
the party, an adverse inference may be drawn regarding any 
                                                                                        
annoyance with Rottinghouse’s activity with the Board in the presence 
of Rottinghouse and others. 

13 I do not mention Rottinghouse’s testimony that he and Froslear 
discussed the vagueness of the parties’ collective-bargaining agreement 
because I find it does not bear on the issue of whether Froslear made a 
statement expressing animosity toward Rottinghouse’s activity in filing 
charges with and assisting the Board.  
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factual question on which that witness is likely to have 
knowledge. International Automated Machines, 285 NLRB 
1122, 1123 (1987), enfd. 861 F.2d 720 (6th Cir. 1988). This is 
particularly true where the witness is an agent of a party. Roo-
sevelt Mem. Med. Ctr., 348 NLRB 1016, 1022 (2006). Specifi-
cally, the Board will infer that such a witness, if called, “would 
have testified adversely to the party on that issue.” Id.; see also 
Flexsteel Industries, Inc., 316 NLRB 745, 758 (1995). In par-
ticular, the Board will not hesitate to draw an adverse inference 
from a respondent’s failure to present the testimony of a deci-
sion maker as to his motive in taking the alleged discriminatory 
action. Dorn’s Transportation Co., Inc., 168 NLRB 457, 460 
(1967), enfd. 405 F.2d 706, 713 (2d Cir. 1969); Vista del Sol 
Health Services, Inc., 363 NLRB No. 135, slip op. at 26 (2016); 
The Southern New England Telephone Co., 356 NLRB 883, 
893–894 (2011); Government Employees (IBPO), 327 NLRB 
676, 699 (1999). In this case, Respondent did not call Froslear 
as a witness even though he was present in the room for the 
duration of the hearing.  Froslear is alleged to have made 
statements maligning Rottinghouse’s Board activity in filing 
charges with the Board.  

B.  Respondent Violated the Act by Refusing to Pay the 
Charging Party for the Thanksgiving Holiday

Section 8(a)(4) of the Act makes it unlawful for an employer 
to discriminate against an employee because he has filed charg-
es or given testimony under the Act. 29 U.S.C. §158(a)(4).  The 
Board has found that the purpose of Section 8(a)(4) is to “as-
sure an effective administration of the Act by providing im-
munity to those who initiate or assist the Board in proceedings 
under the Act.” Briggs Manufacturing Company, 75 NLRB 
569, 571 (1947).  The Board analyzes such allegations under 

the framework established in Wright Line.14  Newcor Bay City 
Division, 351 NLRB 1034, 1034 fn. 4 (2007).  Under this 
framework, it was the General Counsel’s burden to establish 
discriminatory motivation by proving the existence of protected 
activity, the Respondent’s knowledge of that activity, and the 
Respondent’s animus against that activity.  See Donaldson 
Bros. Ready Mix, Inc., 341 NLRB 958, 961 (2004), citing 
Wright Line, supra at 1089.  Proof of animus and discriminato-
ry motivation may be based on direct evidence or inferred from 
circumstantial evidence.  Robert Orr/Sysco Food Services, 343 
NLRB 1183, 1184 (2004); Ronin Shipbuilding, Inc., 330 NLRB 
464, 464 (2000).   If the General Counsel makes the required 
initial showing, the burden then shifts to the employer to prove 
that it would have taken the same action even in the absence of 
the protected activity. Allied Mechanical, 349 NLRB 1327, 
1328 (2007).

The employer cannot meet its burden merely by showing that 
it had a legitimate reason for its action; rather, it must demon-
strate that it would have taken the same action in the absence of 
the protected conduct. W. F. Bolin Co., 311 NLRB 1118, 1119 
(1993), enfd. 99 F.3d 1139 (6th Cir. 1996); Roure Bertrand 
Dupont, Inc., 271 NLRB 443, 443 (1984). If the employer’s 
proffered reasons are pretextual—i.e., either false or not actual-
                                                       

14 251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1st Cir. 1981), cert. 
denied 455 U.S. 989 (1982).

ly relied on—the employer fails by definition to show that it 
would have taken the same action for those reasons regardless 
of the protected conduct. Metropolitan Transportation Services, 
351 NLRB 657, 659 (2007); Golden State Foods Corp., 340 
NLRB 382, 385 (2003); Limestone Apparel Corp., 255 NLRB 
722, 722 (1981), enfd. 705 F.2d 799 (6th Cir. 1982).

There is no doubt that Rottinghouse engaged in activity as-
sisting the Board in its investigations by filing charges, provid-
ing affidavit testimony, and by testifying in Board proceedings.  
There can also be no doubt that Respondent was aware of this 
activity, as Luehrmann and Froslear were present at a previous 
hearing at which Rottinghouse testified.  (Jt. Exh. 2.)  Respond-
ent’s animus toward Rottinghouse’s activity is amply demon-
strated by Froslear’s comments, including, “It’s not like you’ve 
ever come and talked to us before you filed all these NLRB 
charges.”  (Tr. 82, 204.)  Furthermore, Froslear’s comment that 
Respondent was altering its break discipline policy in light of 
NLRB charges, close in time to Rottinghouse’s filing of such a 
charge, provides further evidence of animus toward Rotting-
house and his Board activity.

Froslear was not called as a witness at the hearing, despite 
being present in the hearing room.  (Tr. 14.)  The Board has 
agreed that “when a party fails to call a witness who may rea-
sonably be assumed to be favorably disposed to the party, an 
adverse inference may be drawn regarding any factual question 
on which the witness is likely to have knowledge.” Internation-
al Automated Machines, 285 NLRB 1122, 1123 (1987), enfd. 
861 F.2d 720 (6th Cir. 1988). This is particularly true where the 
witness is the Respondent’s agent. Roosevelt Memorial Medical 
Center, 348 NLRB 1016, 1022 (2006).  Therefore, I draw an 
adverse inference against Respondent by its failure to call 
Froslear as a witness and find that he made the statements ex-
pressing animus toward Rottinghouse’s filing of NLRB charg-
es, as testified to by Rottinghouse, Perkins, and Luehrmann.  

As the General Counsel has met his initial burden of show-
ing protected activity, employer knowledge of the protected 
activity, and animus toward the protected activity, the burden 
now shifts to Respondent to show it would have taken the same 

action in absence of Rottinghouse’s protected conduct.15  I find 
that Respondent has not met its burden in this case.  Respond-
ent treated Rottinghouse disparately from another employee 
because the other employee was paid when he called in and 
took a personal day on the day before Thanksgiving 2016.  
Specifically, while processing the very same payroll, Respond-
ent made the conscious decision to pay John Jeffries for the 
Thanksgiving holiday in 2016 at the very same time it decided 
not to pay Rottinghouse.  Jeffries and Rottinghouse took un-
scheduled days off around the Thanksgiving holiday; one of 
them was paid and one of them was not.  I find this contradic-
tion significant.  Therefore, I find that Respondent’s stated 
reason for denying holiday pay to Rottinghouse was pretextual 
and does not pass muster.  Instead, I find that Rottinghouse was 
denied holiday pay because of Respondent’s animus toward his 
Board activity.

Respondent departed from its practice of paying employees 
                                                       

15 I further find that Respondent’s denial of holiday pay to Rotting-
house constituted an adverse employment action.

892
      Case: 18-1685     Document: 9-3     Filed: 07/24/2018     Page: 52732      Case: 18-1685     Document: 15     Filed: 09/17/2018     Page: 737



AIRGAS USA, LLC 7

for a holiday when they called in and used a personal day on 
the day before or after the holiday in denying Rottinghouse his 
Thanksgiving holiday pay.  Given Respondent’s disparate 
treatment of Rottinghouse while allowing holiday pay for other 
employees in similar circumstances, I conclude that Respond-
ent’s denial of holiday pay for Rottinghouse was in retaliation 
of his activity in filing charges with the Board and violated 
Section 8(a)(4) of the Act.

C.  Respondent’s Arguments and Affirmative Defenses

Respondent argues on brief that a “causal nexus” is required 
between Rottinghouse’s protected activity and the adverse em-
ployment action. (R. Br. p. 2.)  Under extant Board law, no 
such nexus is required.  See Encino Hospital Medical Center, 
360 NLRB 335, 336 fn. 6 (2014) (no showing of particularized 
animus towards discriminatee’s specific protected activity) and 
Mesker Door, Inc., 357 NLRB 591, 592 fn. 5 (2011) (finding 
that the judge incorrectly included a “nexus” element as part of 
the General Counsel’s initial burden); Libertyville Toyota, 360 
NLRB 1298, 1301 fn. 10 (2014), enfd. 801 F.3d 767 (7th Cir. 
2015).  Even if a causal nexus were required, I would find that 
the General Counsel has established one.  Allender and Froslear 
were well aware of Rottinghouse’s protected activity with the 
Board.  Froslear commented on this activity twice and Allender 
was present for at least one of these comments.  The evidence 
establishes that other employees were paid for holidays when 
they did not work the day before or after a holiday and those 
employees further did not schedule the days off in advance.  
Based upon this disparate treatment and Froslear’s comments, I 
would find the General Counsel has established a link between 
Respondent’s animus toward Rottinghouse’s protected activity 
and Respondent’s refusal to pay him for the Thanksgiving holi-
day in 2016.  I do emphasize, however, that under current 
Board law a finding of such a nexus is not required.  

I find the case of Sysco Food Servs. of Cleveland, Inc., 347 
NLRB 1024 (2006), cited by Respondent in its brief, distin-
guishable from the instant case. (R. Br. p. 11.)  In that case, the 
Board affirmed the administrative law judge’s finding that the 
General Counsel did not establish animus against an employ-
ee’s grievance filing activity through two remarks made by a 
supervisor. 347 NLRB at 1024.  The supervisor in that case 
remarked “[n]ot another one” and “[o]h geez what did I do 
now” upon receiving grievances from the alleged discriminatee. 
347 NLRB at 1035 fn. 26.  The judge noted that no further 
details were provided regarding the timing or context of these 
remarks and found them to be “shop talk.” Id.  However, in this 
case, details were elicited regarding Froslear’s comments about 
Rottinghouse’s protected activity.  Froslear, a senior manage-
ment official, made statements expressing irritation with Rot-
tinghouse’s protected activity in a large group meeting and at a 
grievance meeting.  He further married the decision of Re-
spondent to more strictly enforce its discipline policy to charge 
filing activity by an employee.  Froslear’s later comment direct-
ly associated Respondent’s decision to more strictly enforce its 
break policy, specifically as it related to Rottinghouse, to his 
charge filing activity.  I cannot find that these comments are 
mere shop talk.  Instead, I find that Froslear’s comments are 
statements of animus linked to Rottinghouse’s Board activity 

and, as such, violate the Act.  These circumstances are factually 
distinguishable from those in the Sysco case cited by Respond-
ent.

I further reject Respondent’s argument that Froslear’s state-
ments cannot be imputed to those who made the decision to 
deny Rottinghouse his holiday pay.  Section 2(13) of the Act 
makes it clear that an employer is bound by the acts and state-
ments of its supervisors. Dorothy Shamrock Coal Co., 279 
NLRB 1298, 1299 (1986).  It is well established that the Board 
imputes a manager’s or supervisor’s knowledge of an employ-
ee’s protected activities to the decision-maker, unless the em-
ployer affirmatively establishes a basis for negating such impu-
tation.  G4S Solutions (USA), Inc., 364 NLRB No. 92 slip op. at 
4 (2016), citing Vision of Elk River, Inc., 359 NLRB 69, 72 
(2012), reaffirmed and incorporated by reference in 361 NLRB 
1395 (2014).  Respondent here has not put forth any evidence 
that knowledge should not be imputed to its decision-makers.  
Instead, the evidence establishes that Luehrmann was present 
not only for the prior Board proceedings in Case 09–CA–
158662, but also when Froslear made his comments about Rot-
tinghouse’s Board activity.  For these reasons, I find that it is 
proper to impute Respondent’s animus toward Rottinghouse’s 
Board activity to those, including Luehrmann, who made the 
decision to deny his holiday pay.

In its answer to the complaint, Respondent asserted ten af-
firmative defenses, including failure to state a claim, that the 
claims in the complaint are time-barred under Section 10(b) of 
the Act, that the claims in the complaint exceed the scope for 
the underlying charge, and a failure by the Charging Party to 
exhaust administrative remedies.  The proponent of an affirma-
tive defense has the burden of establishing it. Babcock & Wil-
cox Construction Co., 361 NLRB 1127, 1140 (2014), citing 
Broadway Volkswagen, 342 NLRB 1244, 1246 (2004) (finding 
the burden on the party raising an untimely charge defense 
under Section 10(b) of the Act), enfd. 483 F.3d 628 (9th Cir. 
2007).  As Respondent presented no evidence supporting its 
affirmative defenses at the hearing, and the affirmative defenses 
were not raised in Respondent’s brief, I will not address them 
further.

D.  Compliance Specification

As indicated above, the General Counsel consolidated the 
complaint in this case with a compliance specification.  The 
compliance specification alleges the amount of backpay due to 
the Charging Party for the 2-day Thanksgiving holiday in 2016.  
As part of my decision herein, I have recommended that Re-
spondent reimburse Charging Party Steven Wayne Rotting-
house, Jr., for the 2 days of work missed and the tax conse-
quences arising therefrom.

Compliance proceedings restore the status quo ante by re-
storing circumstances that would have existed had there been 
no unfair labor practices.  Hubert Distributors, Inc., 344 NLRB 
339, 341 (2005).  The finding of an unfair labor practice is 
presumptive proof that some backpay is owed.  Beverly Cali-
fornia Corp., 329 NLRB 977, 978 (1999).  The General Coun-
sel’s burden in backpay cases is to show the amount of gross 
backpay due the discriminatee.  Hansen Bros. Enterprises, 313 
NLRB 599, 600 (1993).  Once the General Counsel has intro-
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duced the gross backpay due to the discriminatee, the burden 
shifts to the respondent to establish affirmative defenses that 
would eliminate or otherwise reduce its backpay liability.  
Avery Heights, 349 NLRB 829, 838 (2007); Centra, Inc., 314 
NLRB 814, 815–820 (1994).  

In its answer to the complaint, Respondent denied that it 
owed the Charging Party backpay.  However, Respondent fur-
ther answered that if it were found to owe backpay, it agreed 
with the General Counsel’s calculations in all but one para-
graph.  However, at the hearing, Respondent stipulated that it 
agreed with the calculation in this paragraph. (Tr. 216.)  

Based upon these admissions and stipulations, I find, as al-
leged, that the backpay owed Rottinghouse for November 24 
and 25, 2016, is properly calculated by multiplying his $21.07 
hourly rate by 16 hours.  The holiday pay that Rottinghouse 
would have received but for Respondent’s discrimination 
against him is $337.12.  The amount of taxes owed for 2016 are 
$44.00, as set forth in the compliance specification.  The total 
amount of the lump-sum award that is subject to excess tax 
liability is $337.12.  The adverse tax consequences for which 
Rottinghouse is entitled to be compensated will be the differ-
ence between the 2016 taxes and the taxes calculated for the 
year in which the payment is eventually made.  

Thus, Respondent shall pay to Rottinghouse $337.12 net 
backpay and expenses, plus interest computed and compounded 
daily as prescribed in New Horizons, 283 NLRB 1173 (1987), 
and Kentucky River Medical Center, 356 NLRB 6 (2010), ac-
crued to the date of payment, minus tax withholdings required 
by Federal and State law, plus the amount of any adverse tax 
consequences.   

CONCLUSIONS OF LAW

1.  Respondent has been an employer engaged in commerce 
within the meaning of Section 2(2), (6), and (7) of the Act.

2.  Respondent violated Section 8(a)(4) and (1) of the Act 
when it refused to pay Steven Wayne Rottinghouse, Jr., holiday 
pay for Thanksgiving Day and the day after Thanksgiving 
2016.

3.  By engaging in the unlawful conduct set forth in para-
graph 2, above, Respondent has engaged in an unfair labor 
practice affecting commerce within the meaning of Section 
8(a)(4) and (1), and Section 2(6) and (7) of the Act.

4.  Respondent shall pay to Rottinghouse $337.12 net back-
pay and expenses, plus interest computed and compounded 
daily as prescribed in New Horizons, 283 NLRB 1173 (1987), 
and Kentucky River Medical Center, 356 NLRB 6 (2010), ac-
crued to the date of payment, minus tax withholdings required 
by Federal and State law, plus the amount of any adverse tax 
consequences.   

REMEDY

Having found that the Respondent has engaged in certain un-
fair labor practices, I shall order it to cease and desist therefrom 
and to take certain affirmative action designed to effectuate the 
policies of the Act.

The Respondent, having discriminatorily refused to pay em-
ployee Steven Wayne Rottinghouse, Jr., for Thanksgiving and 
the day after Thanksgiving 2016, must make him whole for his 

lost earnings and other benefits. Backpay shall be computed in 
accordance with F. W. Woolworth Co., 90 NLRB 289 (1950), 
with interest at the rate prescribed in New Horizons, 283 NLRB 
1173 (1987), compounded daily as prescribed in Kentucky Riv-
er Medical Center, 356 NLRB 6 (2010), minus tax withhold-
ings required by Federal and State law.  The amounts owed are 
computed above in this decision and interest and tax liability 
shall continue to accrue until the date of payment.

In addition, Respondent shall, within 21 days of the date the 
amount of backpay is fixed, either by agreement or Board or-
der, file a report allocating backpay with the Regional Director 
for Region 9.  Respondents will be required to allocate backpay 
to the appropriate calendar years only.  The Regional Director 
will then assume responsibility for transmission of the report to 
the Social Security Administration at the appropriate time and 
in the appropriate manner. AdvoServ of New Jersey, Inc., 363 
NLRB No. 143 (2016).  

Respondent shall also compensate the discriminatee for the 
adverse tax consequences, if any, of receiving one or more 
lump-sum backpay awards covering periods longer than 1 year.  
Don Chavas, LLC d/b/a Tortillas Don Chavas, 361 NLRB 101 
(2014).   

Respondent shall post an appropriate informational notice, as 
described in the attached appendix. This notice shall be posted 
in the Respondent’s facility or wherever the notices to employ-
ees are regularly posted for 60 days without anything covering 
it up or defacing its contents. In addition to physical posting of 
paper notices, notices shall be distributed electronically, such as 
by email, posting on an intranet or an internet site, and/or other 
electronic means, if Respondent customarily communicates 
with its employees by such means. In the event that, during the 
pendency of these proceedings, Respondent has gone out of 
business or closed the facility involved in these proceedings, 
Respondent shall duplicate and mail, at its own expense, a copy 
of the notice to all current employees and former employees 
employed by Respondent at any time since November 24, 2016.  
When the notice is issued to Respondent, it shall sign it or oth-
erwise notify Region 9 of the Board what action it will take 
with respect to this decision.

On these findings of fact and conclusions of law and on the 

entire record, I issue the following recommended16

ORDER

Respondent, Airgas USA, LLC, Cincinnati, Ohio, its offic-
ers, agents, successors, and assigns, shall

1. Cease and desist from
(a) Discriminating against any employee for assisting and 

giving testimony to the National Labor Relations Board.
(b) In any like or related manner interfering with, restraining, 

or coercing employees in the exercise of the rights guaranteed 
them by Section 7 of the Act.

2. Take the following affirmative action necessary to effec-
                                                       

16 If no exceptions are filed as provided by Sec. 102.46 of the 
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt-
ed by the Board and all objections to them shall be deemed waived for 
all purposes.
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tuate the policies of the Act.
(a) Within 14 days from the date of the Board’s Order, make 

Steven Wayne Rottinghouse, Jr. whole for any loss of earnings 
and other benefits suffered as a result of the discrimination 
against him.  The backpay owed to Rottinghouse is $337.12, 
plus interest computed and compounded daily as prescribed in
New Horizons, 283 NLRB 1173 (1987), and Kentucky River 
Medical Center, 356 NLRB 6 (2010), accrued to the date of 
payment, minus tax withholdings required by Federal and State 

law.17    
(b) Within 14 days, remove from its files any reference to the 

discrimination against Steven Wayne Rottinghouse, Jr., and, 
within 3 days thereafter, notify him in writing that this has been 
done and that the discrimination will not be used against him in 
any way, including in response to any inquiry from any em-
ployer, employment agency, unemployment insurance office, or 
reference seeker.  

(c) Within 21 days of the Board’s order, file a report allocat-
ing backpay to the appropriate calendar years with the Regional 
Director for Region 9.   The Regional Director will then assume 
responsibility for transmission of the report to the Social Secu-
rity Administration at the appropriate time and in the appropri-
ate manner.  

(d) Compensate Steven Wayne Rottinghouse, Jr., for the ad-
verse tax consequences, if any, of receiving one or more lump-
sum backpay awards covering periods longer than 1 year.

(e) Within 14 days after service by the Region, post at its fa-
cility in Cincinnati, Ohio copies of the attached notice marked 
“Appendix.”18 Copies of the notice, on forms provided by the 
Regional Director for Region 9, after being signed by the Re-
spondent’s authorized representative, shall be posted by the 
Respondent and maintained for 60 consecutive days in con-
spicuous places including all places where notices to employees 
are customarily posted. In addition to physical posting of paper 
notices, the notices shall be distributed electronically, such as 
by email, posting on an intranet or an internet site, and/or other 
electronic means, if the Respondent customarily communicates 
with its employees by such means. Reasonable steps shall be 
taken by the Respondent to ensure that the notices are not al-
tered, defaced, or covered by any other material. In the event 
that, during the pendency of these proceedings, the Respondent 
has gone out of business or closed the facility involved in these 
proceedings, the Respondent shall duplicate and mail, at its 
own expense, a copy of the notice to all current employees and 
former employees employed by the Respondent at any time
since November 24, 2016.

(f) Within 21 days after service by the Region, file with the 
Regional Director a sworn certification of a responsible official 
on a form provided by the Region attesting to the steps that the 
                                                       

17 As noted above, this lump-sum amount covers backpay, interest, 
and tax liability through the date of the complaint.  Interest and tax 
liability shall continue to accrue until the actual date of payment.  

18 If this Order is enforced by a judgment of a United States court of 
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.”

Respondent has taken to comply.
Dated, Washington, D.C.    December 13, 2017

APPENDIX

NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

The National Labor Relations Board has found that we violated 
Federal labor law and has ordered us to post and obey this no-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on your be-

half
Act together with other employees for your benefit and 

protection
Choose not to engage in any of these protected activi-

ties.

WE WILL NOT discriminate against you by refusing to pay 
you holiday pay for assisting or giving testimony to the Nation-
al Labor Relations Board.

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce you in the exercise of the rights guaranteed 
you by Section 7 of the Act.

WE WILL make Steven Wayne Rottinghouse, Jr., whole for 
his loss of holiday pay resulting from our unlawful discrimina-
tion, less tax withholdings required by Federal and State law, 
plus interest compounded daily.

WE WILL compensate Steven Wayne Rottinghouse, Jr., for 
the adverse tax consequences, if any, of receiving lump-sum 
backpay awards covering periods longer than 1 year.

WE WILL file a report with the Regional Director allocating
backpay to the appropriate calendar years.  The Regional Direc-
tor will then transmit this report to the Social Security Admin-
istration at the appropriate time and in the appropriate manner. 

WE WILL, within 14 days, remove from our files any refer-
ence to the unlawful discrimination against Steven Wayne Rot-
tinghouse, Jr., and WE WILL, within 3 days thereafter, notify him 
in writing that this has been done and that the discrimination 
will not be used against him in any way, including in response 
to any inquiry from any employer, employment agency, unem-
ployment insurance office, or reference seeker.  

AIRGAS USA, LLC

The Administrative Law Judge’s decision can be found at 
www.nlrb.gov/case/09-CA-189551 or by using the QR code 
below.  Alternatively, you can obtain a copy of the decision 
from the Executive Secretary, National Labor Relations Board, 
1015 Half Street, S.E., Washington, D.C. 20570, or by calling 
(202) 273–1940.
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The Conpany pill comply wish all applicable 
greater or different rights andbmtfia 

Bereavement Leave 

Par those asslates n`ntbiç in states pig: 

Aigas reco gains that bereavement is a dif udt life even and prate tereawnwnt lane (as set 

ft1h in this yolk)) as abenaS to eliplSttnrployers:. 

In rte teem ea death of franecliate finely !rater, digit associates wvaldr.g 30 hours et more per 

oak will be allowed up to five nrotitdiysofpaxibatatcrmmmleave. laredine £anälÿ' for pt¢posesof 

th s policy ca ssia:sof the a. r<iate's spouse. dews* Palmer, prim. step-pea CLOd. stepttsld, legal. 

part= or the pa step-parent tiuld. step-chttld of lapl ;inane of the associate's spouse cr 

domestic parties; crazy fanlymember residing istheassociate'sheme. 

In the event of the death of an ea mdedfatly member, 'kale associates wain; 30 hours cc more per 

week willbi 'glowed tgrmtbrcenroddilsofpaidàc dente `ExzndedEarlyfa purposes af 
this policy comas of the associates ailing. step -sibling, gauápaant grandchild. in -law. nzfsisrrr 
in law, or sibling. gaadparent. grcl=1E, in -law, b tt istr itFBw of the assouate's spate or 

domestic paw. 
in the event of the death of a f i4y member not spadfied above in this policy (such as armatnrie and 

tdeceàiepiew ), dealt associates =Sag 30 ban «mxe per week zJ be &wed i lo one workday 

of paid bereavement inn. 

The associate shoaddinexeidiaaté}y notify his or her supervisorclthe and forber>eanmrrr leave. 

Any . associate site bas exham ied leam past= to this policy and is stems additional dal(s) off of 
work or any associate uiho is not elïpble fa time off under this policy may request to use aveibble 

vacation, ark or floating holiday firm or take un leave. All .such requests resin suptnisor 

approval. Aptproçriate arum estatwn maybe r 

Airps nil comply with all applicable federal. state and local laws regarding bereashuma leave for 

efigbitemrployees. 

Other, Lean of Absences 

Wary states servire employers provide their associates with additional leaves of absence, such as 

pregnancy distbtiity leave, boa mauow tuna leave and school activities leaves Assoeìarts may 

cornea die Hamm Resaares Depollute farr ft.+nlinfomsttion_ The Com anywillcomplyni0rall 
sate-sneak leant of gamut laws. 
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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 9 

 

 

AIRGAS USA, LLC 

 

 and 

 

STEVEN WAYNE ROTTINGHOUSE, JR.,  
an Individual 
 

    Case 09-CA-189551 

 
 

RESPONDENT’S EXCEPTIONS TO  

THE DECISION OF THE ADMINISTRATIVE LAW JUDGE  

 

 Pursuant to Section 102.46 of the National Labor Relations Board’s Rules & 

Regulations, Respondent Airgas USA, LLC (“Airgas” or the “Employer”) respectfully 

submits the following exceptions to the December 13, 2017 Decision issued by 

Administrative Law Judge Melissa M. Olivero in the above-captioned case 

(“ALJD”). 

1. Respondent excepts to the ALJ’s finding on page 3, lines 13-14 that “[b]etween 

August 2013 and August 2015, Rottinghouse filed six charges with the Board. 

(GC Exh. 1(a), 2, 3, 4, 5, 6.)” because the record does not contain a “GC Exh. 3” 

and GC Exhs. 3(a) and 3(b) concern an unfair labor practice charge filed by 

someone other than Rottinghouse. 
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2. Respondent excepts to the ALJ’s finding on page 3, lines 14-15 that 

“Rottinghouse filed the charge at issue in this case on December 8, about a 

month prior to his meeting with Froslear and Luehrmann over the discipline 

mentioned above” since the record evidence does not support this finding and the 

reference to “this case” is confusing and misleading. 

3. Respondent excepts to the ALJ’s finding on page 3, line 18 that “Respondent’s  

managers have commented on Rottinghouse’s activity with the Board” because 

this finding is not supported by the record evidence and the only relevant 

testimony in evidence is contrary to this finding. (Tr. 96-98; 107; 136-137). 

4. Respondent excepts to the ALJ’s finding on page 3, lines 18-20 that “Froslear 

announced at a meeting that Respondent would no longer informally warn 

employees to get back to work from an overstayed break” and the ALJ’s finding 

on page 3, lines 20-21 that “Froslear said that Respondent would proceed 

directly a write-up” since these findings are not supported by the record 

evidence. (Tr. 124-129). 

5. Respondent excepts to the ALJ’s finding on page 3, lines 23-34 that “at the time 

of this meeting, Rottinghouse had recently filed a charge with the Board. (GC 

Exh. 3.)” since the record does not contain a “GC Exh. 3” and GC Exhs. 3(a) and 

3(b) are copies of unfair labor practice charges that were filed by an individual 

other than Rottinghouse. (GC. Exhs. 3(a) and 3(b)). 

6. Respondent excepts to the ALJ’s finding on page 4, lines 4-18 since the 

disposition of Rottinghouse’s application for bereavement leave to cover his 
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absence on Monday, November 28 is irrelevant to this proceeding, the record 

evidence establishes that the Respondent ultimately agreed to grant the 

bereavement leave to Rottinghouse in response to a grievance he filed, and the 

Complaint does not allege the Respondent’s initial denial of the bereavement 

leave violated the Act. (Tr. 43; GC Exh. 1(e)). 

7. Respondent excepts to the ALJ’s finding on page 4, lines 21-23 that Rottinghouse 

“called Allender on Tuesday evening to notify Allender that he intended to take a 

personal day on Wednesday, November 23” because the record evidence neither 

supports the characterization of this call as “notification” nor the implied finding 

that this call somehow constituted “scheduling” of the personal day; furthermore 

the parties stipulated that “scheduled” personal days, as opposed to 

“unscheduled” personal days, do not result in the loss of holiday pay. (Tr. 46; 88; 

100-102; 162; 190). 

8. Respondent excepts to the ALJ’s finding on page 4, lines 25-29 since the 

disposition of Rottinghouse’s application for bereavement leave to cover his 

absence on Monday, November 28 is irrelevant to this proceeding, the record 

evidence establishes that the Respondent ultimately agreed to grant the 

bereavement leave to Rottinghouse in response to a grievance he filed, the 

Respondent never claimed that Rottinghouse’s ineligibility for Thanksgiving 

Holiday pay was based on his absence from work on Monday, November 28, and 

the Complaint does not allege the Respondent’s initial denial of the bereavement 

leave violated the Act. (Tr. 43; GC Exh. 1(e)). 
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9. Respondent excepts to the ALJ’s finding on page 5, lines 12-16 and 25-35 as 

contrary to the record evidence. 

10. Respondent excepts to the ALJ’s finding on page 5, lines 29-32 that “Another 

employee, John Jeffries was paid for the Thanksgiving holiday in 2016 when he 

called off work on November 28 and took a personal day . . Allender attempted to 

characterize this as a mistake” because this finding is contrary to the record 

evidence. (Tr. 169-172; 182-192, 200-201). 

11. Respondent excepts to the ALJ’s finding on page 5, lines 32-33 that “These were 

the only examples in evidence of other employees receiving holiday pay after 

calling off on the day before or after a holiday” because this finding is contrary to 

the record evidence. (Tr. 182-189; 200-201; R Exhs. 1(a)-1(d) and 10). 

12. Respondent excepts to the ALJ’s findings on page 6, lines 23-41, as not 

supported by the record evidence and applicable case law. 

13. Respondent excepts to the ALJ’s findings and credibility determinations on page 

7 lines14-43 as not supported by the record evidence and applicable case law 

14. Respondent excepts to the ALJ’s findings on page 8, lines 1-44, 

15. Respondent excepts to the ALJ’s findings on page p. 9, lines 1-45. as not 

supported by the record evidence and applicable case law. 

16. Respondent excepts to the ALJ’s findings on page, lines 1-45, and p. 11, lines 1-

19 as not supported by the record evidence and applicable case law. 
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RESPECTFULLY SUBMITTED this 11th day of January, 2018 

    AIRGAS USA, LLC 

 

     By __________________________________________ 

Michael C. Murphy 
Airgas, Inc.  
259 N. Radnor-Chester Road 
Radnor, PA 19087 
(610) 230-3077 
michael.murphy@airgas.com 
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CERTIFICATE OF SERVICE 

I certify that a copy of Respondent’s Post-Hearing Brief was electronically 

served on all parties in the manner listed below: 

Garey E. Lindsay (by E-Filing) 
Regional Director 
National Labor Relations Board, Region 9 
3003 John Weld Peck Federal Building 
550 Main Street 
Cincinnati, Ohio 45202-3271 

Eric A. Taylor (by Email) 
Counsel for the General Counsel 
Region 9, National Labor Relations Board 
3003 John Weld Peck Federal Building 
550 Main Street 
Cincinnati, Ohio 45202-3271 

Steven Wayne Rottinghouse (by Email) 
4221 Harding Avenue 
Cincinnati, OH 45211 

 

 Dated:  January 11, 2017 

 

 

      _______________________________________ 
      Michael C. Murphy 
      Airgas, Inc. 
      259 N. Radnor-Chester Road 
      Suite 100 
      Radnor, PA 19087 
      (610) 230-3077    
      michael.murphy@airgas.com 
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No. 

 

UNITED STATES COURT OF APPEALS 

FOR THE SIXTH CIRCUIT 

________________ 

AIRGAS USA, LLC, 
Petitioner, 

v. 
NATIONAL LABOR RELATIONS BOARD 

Respondent. 
________________ 

 

PETITION FOR REVIEW 

 

 

Airgas USA, LLC petitions the court for review of the Decision 

and Order of the National Labor Relations Board in Airgas USA, LLC 

and Steven Wayne Rottinghouse, Jr., Case 09-CA-189551, issued on 

May 21, 2018, a copy of which is attached. 
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Dated:  June 14, 2018 Respectfully submitted, 

 

 /s/ Michael C. Murphy 
 Michael C. Murphy 

AIRGAS INC. 
259 N. Radnor-Chester Road 
Suite 100 
Radnor, PA 19087 
215-990-4867 
michael.murphy@airgas.com 
 

 Counsel for Petitioner 

Airgas USA, LLC 
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CERTIFICATE OF SERVICE 

I certify that on June 14, 2018, a true and correct copy of Petitioner’s 

Petition for Review was served on the parties listed below by electronic 

mail and United States Mail:

Linda Dreeben 
Deputy Associate General Counsel 
Appellate and Supreme Court 
Litigation  
National Labor Relations Board 
1015 Half Street SE 
Washington, D.C. 20570-0001 
Garey E. Lindsay 
Regional Director 
National Labor Relations Board, 
Region 9 
3003 John Weld Peck Federal 
Building 
550 Main Street 
Cincinnati, Ohio 45202-3271 

Eric A. Taylor  
Counsel for the General Counsel 
Region 9, National Labor Relations 
Board 
3003 John Weld Peck Federal 
Building 
550 Main Street 
Cincinnati, Ohio 45202-3271 
Steven Wayne Rottinghouse 
4221 Harding Avenue 
Cincinnati, OH 4521

Dated: June 14, 2018 /s/ Michael C. Murphy 
 Michael C. Murphy 

AIRGAS INC. 
259 N. Radnor-Chester Road 
Suite 100 
Radnor, PA 19087 
215-990-4867 
michael.murphy@airgas.com 
 

 Counsel for Petitioner 

Airgas USA, LLC 
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